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IN THE DISTRICT OOURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF MONTAWA, TN AND FOR THE COUNTIY OF LEWIS AKD CLARK

BILLIKGS EDUCATION ASSOCIATIOR, )

HE#A,
!
FPeciciomner,
b
»ONE - Cause No. CDV-B5-93T7
MONTANA BOARD OF PERSONNEL MEMORANDUM AND ORDER
AFPPEALS and TRUSTEES OF d
YELLOWSTONE COUNTY SCHOOL
DISTRICT NO. 2Z; }
Bespondent. )
BILLINGES ELEMENTARY SCHODL ]
DISTRICT NMO. 2 and HIGH SCHOOL
DISTRICT KO. 27 YELLOWSTORE J

COURTY, MOBTAKA,

Cross-pecitioner,

: RECEIVED

)
MONTANA BOARD OF PERSOMMEL MAR 07 2005

APPEALS AND BILLIKGS EDUCATION : :
ASSOCTATION, MEA, standards Bureay

i ¥ o R

Crogs=respondents.

Eefore the Court are a Petition for Judicial Review
£iled by the 3illings Educacion Associacion (BEA) and a Cross
Petirion filed by Billings Elementary School Districc NHo. 2
and High School District No., 2 {Districc), Both Petitioms

address che Finel Order of the Board of Persomnmel Appeals
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(BP4) of August 27, 15B5. Briefs having been filed by BEA,
the District and the BPA and oral argument having been hears,
the matter Ls ready for decisieon.

FROCEDURAL BACEGROUND

In late Jenuary 1984, the BEA conducted a survey among
the teschérz at Lincoln Junior High Schoel in Billings, Montans.
The resulcs of the survey were given to Pr. Willism K. Posconm,
Jr., Superintendent of the Distriet (Poston) on February 3,
1984, and were distributed to the Lincoln Scheol staff and
to Trustees of the Distrier,

Oon-March 7, 1984, Poston sent a letrer to BEA President
Mark Jones (Jomes) strongly protesting the survey anc its
disrribution. Poston advised Jones chac the District's accorney
had informed him that scacements im the survey were libelous
and circulation of the survey presenced grounds for legel
sction and dizefplinary action relative to employment egainst
those persens involved in "solicicing, compiling and distribu-
ing" the sucvey results. Postan alsc asked Jones to meat
with him tn Poston's ocffice on March 3, 1984. Jcnes attended
that meeting ss requested. Subsequently, on March E5; 1984,
the BEA filed an unlawful laber practice charge with the
BPA against the Pistrict, alleging in Count I that the March
Tth leteers constituted a chreer o discipline union members
engaged in protected, cencerted activity, im violatien of
Section 39=-31401(1) and {3), MCA, and Section 39-31-2D1,

RECEIVED
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MCA. The second Count alleged that Jomes had been denied
presence of a union representative at bis meeting with Foscon.
Count IIT of the charge invelved an unrelated situation.
On Februacy 28, 19684, Poston had met with his "eabipnet,™
g group of central oifice sdministrators and a building
principal ¥ho commonly met te discuss and handle District
cancerns, The informal minuces of chec meecing included
the following:
The seoliciring of Board Members on concernsa of
the scheol district, without feollowing through
the chain.of command, prior to going to the Baord
(gie), will be considered as an act of imsubordina-
ticn.. Those sceff mombers not cbserving this
Procedure Caty expect to recelive the appropriarce

reprimand, This will effect (sig) all staff
mambera.

Count IIT of the Unfdair Lehor Fractice charge addressed che
above paragraph and said, in pertinent parce:
Board members are elected publie officials

anc any member of the berpgaining unic has a cight,

protectaed 2y the United States and Monrana con-

sCitutiens, to contact elected offfeisals for

the redress of grievances. Threatening a reprimand

for the exercise of such rights iz & vielacisn

of beetion 39-31-401(1}, MCA, which proceccs

the Seccion 3%9-31-201, MCA, righre of the employees,

A hearing was held before Hearing Examiner Rick D'Hooge,
who Lseuwed comprehensive, detailed (BD pages) Findings of
Fact, Conclusions of Law and Recommended Order on Augusc
30, 1964. The Hearing Exsminer found in regard to Count
I thact the subject survey was a concerted, protected activicy
under Section 3%9=31=2(01, MCA, and that Poston's March 7th

RECEIVED
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leceter and ehe March 9ch meetipmg with Jones conscituted an
unfair laboz pE;;!LEE. The Hearing Examiner's rtecommendacion
wes that the District be ordered to cedse and desist from
"Iinterfering with protected concerted scrivicies of che BEA
pr its membere as stated im Section 20-31-I01, MCA, by trying

ro atop fucure Lincoln survey reports. The Hearing Officer
recommended dismissal of Coumts TI and LII.

Boch che BEA and District filed Excepclons to chig Order,
The BEA excepted to the dismissal of Counc III, and rhe Disctricc
to the Hearing Examiner's determination relacive to Count 1,
Mo exceptions were filed with respeect co founc IT and ir
is net before the Court.

A hearing wes held before the full Board of Perscnnel
Appeals (BPA) and post-hesring briefs were filed. The BPA's
Final Order of Aupusc 27, 19B5, denied the BEA's exception
to Cpung IIT, As to the Discrict's Exceptions te Count I,
che Final Order scated as follows:

1. It Is Ordered that this Board adopts

Findings of Fact of Hearing Examiner Rick D'Hooge ;E
and gll portions of the Heariog Examiner’s dis= = =
cussion that Are coneistent with this Finel Urder. &5 =
{Emphasis supplied) 0 o
R oy
e 3
3. Ir Is Ordered that this Board substitute E ;

its own Conclusions of Law for that of the Hearing
Examiner as follows.

'That since the BEA conducted & survey subseguent

to the Lincoln School Suzvey, che Harch 7 letcer
and the March 9 meeting did norC.constitute a

gl

(ERE e
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threat co disciplisme members for engaging in
protected cancersed activicies im violacion of
Caction 39-31-401(1), MCA.T
BPA's Final Opder, pp. E-1.
From this Final Order, both parties appeal. While the
BEA's Perition addresses selely Count 1 of che Final Order,
ix itp brief ic argees that the BPA should be reverszed com
count IIT a4 well. The Discrict objects Lo che Final Drcer
Weo: the extenc that the Board's Fipal Order may be interpreced
gz finding that the BEA WS engaged in protected concerted
getivities under Section 39-31-201, M,C.A. when 1t soliciced,
compiled and distributed the Lincoin Survey Report .
iDiscrict's Response and Cross-Petition, p.3) The alignment
of the pazcies s as fellows: The BEA agrees with BPA fhat
the Lincoln Sucvey Wik "protected aecivity'" while challenging
the BPA's Final Order dismissing Lounts I gnd III. The District
and the BPA agree thac dismissal of borh Counts iz propar,
hut disegree as to whether or not the Lincoln Survey constirtuted
a protected Bctivity.

FACTUAL BACKGROURD

Keither party has made specific objections to the Heering
Examiner's Findings of Faect, adopted by the Board. For that
regson, the factual background recited here is derived from
rhose findings along with warious pvidentiary documents in
the Tecord, No writcenm tramseript of the hearing of August

10, 1984, was provided the Court.
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Prior to the copmencement of the 1983-1984 school year,
owo new administrators were -assigned co Lincoln Junior High
School in Billings: Cazolyn MeKennen, Principal, and Carol
Chatlain, Dean of Students. Pripr Co her appointment Co
that posc, Ha. McKennan had béen a successiul elecencary
school principal but had had no previous exparience in 2
junior high setting as either teacher or principal. Her
digeiplinary beliefs and walues differed from these of previous
adminlscretors at Linceln. She believed, for example; in
setring disciplinary rules on an as-needed basis, notr before-
ehae-facr. While-she explained her ideas at a facwlty meecing
gt the beginning of che 19B63-1984 school yegr, soma Ceachers
did not understand ar were confused abour her pelicy. (Findings,
Noa. 3, 5, pp. & and 7) By the second week of the school
vear, Jones was receiwving phone calls from Lincodn teachers,
Through November and December of 1923, he continued te advise
the teachers cto give the new administration time to “work
inte & junior high setting." ({(Finding, We. 6, p. &) Alchough
individus]l teachers tried to telk with Ms, McKennan and Chatlain,
they tesrified that they found the "doors closed" and "walls
uwp" to &ny diescussiom. (Findings, Wo. &, p. 3} While'mo
commircee of teachers eéver asked McKenpan to attend a meeting
to discuse their problems, HMcKennan testified that she was
"gomewhat uncomfortable" wich such a meecing and would have

preferred @ meeting with & small group or cne-on-one. {Finding,
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1|| He. B, pp: %= 10]

Dr, Poston was awsre of the Lincoln problems by mid-fell,

Fa

1983. Joyce Butler, MEA Uniserwv Director for che Billings

area, had advised Foston of those problems and chat she planned

to gather addicfonal information which she would share with
B| him. Poston tescified that he encouraged such input. {(Finding,
7 Fo. B, p. 10} Im Jenuary 1985, in the midst of a disciplinary
B incident involving & Linealn ceacher and studenc, Butler

]

8 ) told bocth Jones and Poston chat she planned to survey the
¢k Linceln teachera relaclive eo their sicuseion., Fostoo did
11 not disagree, but staced rchact he desired specific information

12 relative to any problems. (Finding, No. II, pp. 11 = 12)

13 | Butler and Jones mec with 35 - 3B linmecoln teachers on
14 | Janwary 26, 1%84., Fellowing aboor 45 minutes of open discuseion,

13 Eutler presented and explained the survey form.. She inforsed

16 | the teachers that specific information and conscruecive
17 recommendations were needed. Howewer, she also informed
I8 || them that aignatures on the survey were optiomal, that che

14 survey resulcs would bhe confidential and that from the resulcs
20 | & report would be prepared for Poston and the BEA, (Finding,

21| Mo, I3, pp. 12 = 13} Anonymity was cto be meintained as the

22 || Linmcoln teachers were afraid of reprissls {f they eould be
2d | identified from the survey report. (Finding, No. 15, p. 14}
=4 | The survey thaet was utilized requested faur f{tems of

25 | dem ggraphic informatien, then asked the following two open-
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ended gquestians:

5. Whar I8 your major concern{s} wich your present
teaching assignment in Linsolnd

6, What comstructive recommendations would you
propese to remedy the presenc situatlon?

(Finding, Ho: 14, p. 1&)

Replies to Questions 5 end & were cyped in-a wverbacim
1ist, which Butler caregerized and from which she decived
= list of 22 "Ganeral Concerns," six "Recommendations From

che Faeulty” and % orther "Recommendaclions," the latter
apparently offered by Bucler herself. The "Conclusion”
arrived et, again spparencly by Butler, was that & "negative
spiric' dwelt ac Lincoln, that rhare was little effective
communication ameng the certified scaff ampc thart "Ieelimgs
of fear, rteprisal and antagonism seem{ed) to Telgn over the
seaff," (Finding, No. 22, pp. 18 = 21} To rhose introductory
pages was added the verbati=m liat of the teachers’ responses
to items 3 and 6.

The Hearing Examiner made s statistical analysis of

the responses to questions 5 and 6, apperently in conglderation

af the District's contencion that the goel of the teachers

and their unicon was to unlawfully forece a change of administrators

ar Linecoln, {Finding, Ne. 22, p. 2%} He determined that the
main purpose of the BEA, MEA and Lincoln teachers was mnot
to change Lincoln adeministration, but to gather information

co be wsed to improve the teachers' working conditions.
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(Findings 23 and 24, pp.. 29 - 32) In thac geal, che surwvey
report failed. Dr. Poston tescified that 1ic did noc aceomplish
the effect desired by Jomes and Butler, thac it had "no effecc
pr the school Beard in carrying out the policies of the school
Bagrd." (Finding,-Ne. 2l, p. 3B}

The teport, complete with verbatim responses, was handed
to Poston &€t @ breakfast meecing actended by Jomes, Butler,
Poeton and Gary Hogers, Direcror oi Secondary Education, om
February -0, 1985, Despite che BEA s incencion that cnly
teachers and administers at Linceln, central office administrators
and the school board were to recelve copies of the Teport, it
wee distributed throughecet che school system, the city of
Billings and ocher parcs of che scete. There was conflicting
testimony as to how and by whom such wide diseribution was
accomplished, The discribucion was, however, apparencly
accomplished in the two or three days after Februsry 3, 19BG.
(Finding, No. 30, pp. 35 = 37; Finding, No. 32, p. 39

On March 7, 1384, Jones received a Ietcer from Poecon
which ended wich this paragraph:

Ag there are grounds for both litigation against

the Billings Education Association and disciplinary
accion mpainst yourself and ocher teachers involved
in pathering and distributing che survey Tesults,
these sre optioms to which the Board of Trustees
mist give serious consideracion. 1 therefore

ask that you cease and desisc any further distribu-
tion of or comment on the survey Tesults, and

that you meet with me at my office om Friday,

March 9, 1984, at 2:15 p.m., to-further discuss
thie issue and its ramigitﬂtiﬂns.

(Firiding, Ho. 33, p- &1}
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Jones acrended the March 9th meeting at which HeKennan
’

was alse present, Poston rtestated the contents o the March
7th letter, asked Jones for information relative to the peraons
responsible for the corigination of the survey and asked what
Jones thought woulé be appropriate disciplinary action. Jones
refused to answer those guestions, chough he did toll Postom
tn whom the PEA had distributed reports. (Finding, We. 38,
pa: k2- 43)

Dr, Posten cescified thar 1t was not his intention to
discipline Mr. Jones, that che objective of the School Distriet
was to step the Lincoln Survey Report from recurring. HNo
one was ever disciplined for the Lincola Survey, the reporc
or its disceibucion. (Finding, Nos. 35 and 39, pp. 43 = 44)

Later chec school year, the BEA conducted B survey &t
Meadowlark Elementary School. Dr. TPeaton teatified chat
the resulecs of that survey were not discributed to other
gchoole or to the community, provided the adminisiration
with good information, were not libelous in mature though
some parts were non-specifie, and were what Foston had expected
of the Lincoln Reporc. Jones testified that, from the Lincoln
Report, the BEA leacned how co keep the survey under control.
{Finding, No. 43, pp. 45 - 4B}

STANDAERD OF REVIEW

The Montang Adminiscrecive Procedures Acc {MAFA)}, Sectieon

Tub=704(2Y gets forth the scendard of judicial Teview of contested

= il =
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adoinistrative cases.

(2} The court may not substituce frs judgment
for that of the agency 25 o che weight ol the
evidence on questions of feec. The court may
affirm rthe decision of the agency or remand the
case for further proceedings. The court CeY
raverse or modify the decision if subatantial
righcs of the eppellant have been prejudiced
because the adminisrrarive findings, inferences,
conclusions, or decisipns are:

(a)} in vielation of constitucional or statutory
provisionsi

{b) in excess of the sEacurory suchoritcy
of the agency;

{e) made vpon unlawful procedure;
(d) affecced by other error of law;

(e} eclesrly erronecus in view of the reliable,
prebacive, end subscantial evidence on the whols
record;

(£) erbitrary or capricious or characterized
by abuse of discretion or clesrly unwartanted
exerclse of discretion: or

(g because findings of fact, upon issues
pqgencisl to the decision, were not méde although
requested.

The Montana Supreme Court has clarified the application
of rhe cerms "clearly erronecus' and "abuse of discretion.”

lF]indinﬁﬁ pf faet by an agency have bean
subject to a 'clearly errcnecus' standard of
review by the courts. . . . Ceonelosions of law
are subject to an 'abuse of discrecion' review.
These standazde differ due ton the sgency's expertlse
regarding the facts involved and cthe court's
expertise in incerprecing and applyimg cthe law,
{Citations om=icced

Cicy of Billings . Eillin?s Fire Fi%hterE Local Ma. 521, 200
Wont. hal, &40, G5 F.2d i T (1YHT]

= 11 -
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Because Montana has developed li;tLE precedent to interprec
Sections 39-31-201 and 30-31-401;, MCA, Monrena gourts generally
look: to federal case law for guidance in labor relations cascs.

See Teamsters Lecal 45 w. Board of Personnmel Appegls and

Stewire, ¥eCarvel, 195 Meone, 272, 635 P24 1310 (1981},

Coung I

In-addressing Count I af Unfair Labor Prectice cherge
4-84, Hearing Examiner D'Hooge framed the issue: "DID DA,
FOSTOM BY TRYING TO STOF THE LINCOLN SURVEY REPORT FROM HAPPEMING
IN THE FUTURE INTERFERE WITH PROTECTEDN CONCERTED ACTIVITIES
OF THE BEAY™

The Hearing Examiner's first sctep in analyzing this
guestion was to determine whether the activities of the BEA
in conduccing, compiling and distributing the Lincoln Survey
were protected asctiwvities under Section 39-31-201, MCA. Eis
sacond step was to determine whether Poston's lecter of March
7, 1984, was & threat to the union, in vialeclion of Secclon
39-31-401, HCA.

D'Hooge firsc sec forch the test developed in KLRE v,

Elecerical Workere (Jefferson Standard), 3ab U.S5. 5b63, T4

£.Ce. 172, 98 L.Ed 195 (1953) and the line of cases following
it. See, e.g,, Roanocke Hogital v. NLRB, 538 F.id 607 (4th

Cir. 1976); MLRB v. Greyhound Limnes, 660 F.2d 354 (Beh Cir.

19813 NLRH v, Mount Deserc Island Hospital, 695 F.2d 634

i £ 8=
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(lac Bir. 1982);

1. DLD THE APFEAL TO THE FUBLIC CONCEEN
PRIMARILY WOREING CONDITLONST

2. DID THE APPEAL TO THE PUBLIC WEEDLESSLY
TARNISH THE COMPANY'S IMAET

(g} WERE THE ASSERTIORS MADE 1IN RECKLESS
DISREGARD OF THE TRUTH? ;

(b) WERE THE ASSERTIONS MADE IN THE SPIRIT
DF LOYAL OPPOSITION - MOT OUT OF MALICE OR ANGERY

{Hearing Examiner's Discussion, p. 39)

D'Hooge spplied the faccs of the Lincoln situation to

that legal standard.

I. He determined chet concerns of the student discipline
and rescher evaluacicn heve an effect on teachers' worzing
condirions (Finding, Wo. 7, pp. 8 - %) and that the Lincoln
Survey Report inmvolved an on-going labor dispute, noting
ehat Lincoln ceachers had tried to celk teo their bullding
sdministraters and that Poston himself had been advieed of
the problem in the fall of 1933. (Findisg, No. B, pp. =
10}

2. D'Hooge further determined thac che Lincoln Susvey
Report did mot needlessly carnish the image of Lincoln Junior
High Sechoel or:Diserier Mo. Z, motimg that the BEA did nor
state that the Diseelet provided a peor education. (Discus-
eion, pp. 60 = 62) He compared and distinguished a numbes

of NLEE ceses on the question before making that determinatiom.

He referred to BEoanoke wherein the employer had alleged that

- 13:=
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statements made on local celeviaion by nurses "intentionally
cr negligently disparaged énd digcredited the qualicy of
nursing care available at the hospital, to the poinc of
insinvating cthat it was unsafe,'" (538 F.2d at 610% and ro

Mount Desert in which an empleoyee’s letter to & newspaper

editor had complained abour staffing levels, working condi-
tions and patlent esre and services. (695 F.24 at 6363 1In
both those cases. the employees took their complaines direcrly
te the public, yet the federel courcs found the esployees!
public statements to be procected gnder National Labor Bela-
tions Act (NLRA) Section 7 and B¢a) [Section 3F-31-20]1,
39-31-401, MCA.] (Discussion pp. B0 - 62}

A distinction which stands out between Roancke and Hount
Desert and this acciom is that here, although the Lincoln
ceachers discussed going to the public wich their CONCETrns,
they decided they did not want everyone te know of theis
problem. (Finding, Wo. 13, p. 13) Jones tescified that
it was not preper for the Survey Report to be general know-
ledge, chac che BEA was atrtempting to resolve the proble=
internally &t the lowest level and that the BEA enly intended
to Eive coplea of the Survey Report to the people invelwved.
{Finding, Ko. 31, p. 37)

2.(a) Addressing the truth of the FUEVEY ECECements,

D*Hooge did find char scme statements were not acourate.

| However, he also found that the statements did not meec the

LIS
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test for being malicicusly false pr deliberately and reck-

L

lessely untrue. D'Hooge ecired, among others, Texaco Ing..,

v, WLRB, 462 F_ 34 812 {1972y &l Linn v. Uniced Plant Guard

Workers of Ameriea, 383 U,5, 53, (1966), where ir was staced,

"the most repulsive ppeech enjoys iemunity Prﬂuidﬂd it falle
shert of & deliberace or reckless uncruth." D'Heoge found
that such astatements as “discipline policy - none'" resuleted
from cthe teachers' misutderstanding or confusion racher than
pucright fabricatien. (Discussion at p. G#)

Z2.(b) Finally, D'Hooge found no malice or enger [m
etatements made on the survey report.  After-citing examples
of both melice and lack of malice from federal precedent,
D'Hooge polnted to his Findings, Mos. 12, 13, 18, 27, 23, and
24 evidencing the BEA's objectives, absent malice or enger,
to attempt to improve the School Digtrict.

From the above, D'Hooge concluded that when the BEAL
solicited, compiled and distribured the Lineoln Survey Reporc,
it was engaged in protected, concerted accivities under the

Jeffersan Scgndard Test as implemented by che NLEB and the

eourts,
The Discriet argues that the survey reportc wWes not pro-
tected primarily onm the basis of the District's allegatrion
thar the BEA was unlawfully attempting to replace Lineoln
ad=inferratora, an act reserved to the employer. In meking

this argumenc, the Diserict relies on NLRB v. Red Top, Inc..,

35
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455 F, 24 721 (Bth Cir. 197%) and Fuerto Bice Foed Producte

Corp. ¥, WNLRE, 619 F.2d 153 (lsc Cir. 1380),
In Redtop, employees were sngered by thelr superviser's

negative evaluations, In addiclon to threatening te go ko

his supervisor with their compleince, wvarious employees chreacened

the supervisor with physical reprisals, pounded their fiscs

on his desk end a chair asd cursed. The Eighch Circuir affirmed

the hearing examiner's findinga thet such acts took the

employees our of the protecticn of Secticno 7 of NLEA {(39=3i-20]1,

MCA) =

We quite sgres with the board's general raclenale
that employees may not be discharged for rude

or impertinent conduc¢t In the course of precencing
grlevances . .« . but we do mot think rhe pro-
ceccion afforded by Seection | should extend

to grose insubordimation, threats of physical
harm or the carrying eut of activitiés detri-
mencal to the employer's business relation-

ghip

455 F.2d at p. 728

Puerto Riea Food Products established the rule that

employoe protests over suparvisors is & protected activity

only if (1) the unpopular supervisor is a lew-level supervisor

whose identicy constitutes a "working condition™ for the
employees, &nd (2} the protest is reasonable. The court,
in its diseusaion, stated that:
Generally where employee protests over supervisory
ersonnel REve come within Che arguesble purview
of section ! the BUpervisar has been linked wit

an uncerlying emplovment related concern.
(Emphasis added)

61% F.2d at p. 156

S iy
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1 The Hearing Examiner considered Hed Top and Puerto Rico
2:; Food, aleng with other WLRER cases invalving emplovee dis-

3!' gatisfaction with supervisers. He sec out, &t page &% of

4 kia digcussion, the legal atandezd derived from a lomg line

8 of guch cases.

B (a) .THE EMPLOYEZ PROTEST OR ACTIVITY QVER
A CHANGE IMN SUPERVISORY FPERSONNEL MUST IN FACT

7 BE A PROTEST OVER THE ACTUAL CONDITIONS OF THEIR
EMPLOYHENT.

83|

(k) THE MEANS OF PROTEST MUST BE REASONABLE.

-  GEMERALLY- STRIKES OVER CHARGES IN
Lo EVEN LOW LEVEL SUFERVISODRY PLESONNEL
o ARE NOT FROTECTED.

= LETTER WRITING EXFRESSING OPPOSITIDN

12 ARD/OR VOICING OF COMPLAINTS FOURD
PROTECTED,
L3
{a) Applying the abowe standard te the Lincoln eitueation
14
and eilting Findings, Nos. 5, 6, 7 and 21 relative to student
16
i digeipline and teacher evaluation, the Hesring Examiner determined
o that those matters clearly affected teachere’ working conditions.
- (b) Relative to the reasonableness of the union's action,
i D'Hooge rteiterared thac the activitites of the BEA and/forz
20 the teachers had been found to be protected, concerted pctivities
5 under Jefferson Standard, the two=-pronged test of which includes
g9 | 87 pvaluacion of how reascnably the activities were conducted.
£ e f
an (Digcussion, p. 0]
34 Based on his analysis, the Hearing Examiner made the
Sk follewing Conclusion of Law:
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] The Lincoln Survey Beport wag protected
concerted Acbivities URder Section 39=31=-201,
= | MCA. By his Mareh 7 letter anc nis March
| meeting, Dr. Poston triad to stap the Lincoln
7 | Survey Report fram happening again in che future,
| s viplation of Seetion 35-3£—¢ﬁ2£1]. MCA .
i (Emphasis added to first sentence)

The BPA, in tes Final Order, substitucted ifce own Con-

[ ]

elueion of Law: "That ainece the 3EA conducted &8 survey sub-

=]

7| sequent to the Lincoln School Survey, the March 7 letter

gl snd the March § meeting did mot conatitute a threst to dis-

g || cipiine members for engaging in protecrted concerted activities

10 | im violacion of Sectiom 39-31-401(1), MCA."

11 While its Final Order did met expressly stdate that £ho
12 | BPA waas adopting the underscored sentence of the Hearing

13 | Examiner's Conclusion, the implication in its very limiced

14 | Conclusion is that the BEA members had engaged in protected
15| concerted activities. That implication is supported by the
18| BPA's arguments in this accion. 1In its responsé brilef of

17 | -April 24, 1986, the BPA atates:

18

19 First of all, the Board affirmed che Hearing
Examiner finding that the suruu§ conatituted

20 protected concerted activity. t does not dispute
the finding that the School District threatened

21 HEA membera with dieciplinary aectlom. However,

| it did nar find that the threat constituted a
22 violation of Section 39-31-401(1), MCh.

23 | (BPA"s brief dated April 24, 1086, p. &)
24 A8 noted, in reviewing an agency's decisien, the Court

25 | will defer te the agency's interpretation of the pertinent

|||||
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shatutes under the particular facts of the action and will

ot disturb the agency’'s du!erminutié; unlese that interprececion
is arbitrary, capricious or an abuse of discrecion. Hearing
DEficer DM'Hooge made & syscemacic and comprehensive review

of HLRE sctions in determining thac the BEA activiries relarive
to Che subject survey report were protected concerted activicfes
pursuant to Section 39-31=201, MCA. Finding no abuse of dis-
cretion, ehisz Court will net disturb thec determination

Did Poston = Letrter and the Subseguent Meecting Constituce

8 Threat?

The second sctep in analyzing Count I of the Unfair Labor
Practice charge ls to determine whether Poston'a lecter of
March 7, 1984, end the meeting of March 9, 1%E4, constitute
an unlawiul chrest to employees' protocted activities.

In addition to is primary contention that the BEA setivities
were nobt protected, the District argues :hét the March 7th
letter did not consticture a threar hecguse (1) it was not
a specific threat and (2) no diseiplinary action was intended
or ctaken. (Pistrict's brief of April 24, 1986, p. 11} The
Discriet cites no authority to support ita ergement to the
Court but £t was the same argument made to the Heerings
Examiner who, in addressing those points (Finding, Wo. 39,

p. 44), determined that this was nmot the test to be. spplied.

He cited Bill Johnzon'se Restaurant ¥, NLRB, 660 F. 24 1335,

1341 (9ch Cir. 1982) &s the proper test.

=5c U
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The Beard found that the restaurant had violated

section 8(a)(l) by threactening and interrogsting

employens. An employer's Lnterrogation of &n

employee violates section B(a)(l) 1f, under all

the cireumstances, the incerropation reasonably

cends o restrain or incerfere with the emplovee

in che exercise of his or her protected § 7 riphre,

i +» The testis whether the Interrogation tends

o be coercive, not whether the employee was in

Facrc coerced. (Citations omitted)

Applying that test, D'Hooge found that Poston's lerter and
the meeting did tend "to bhe coércive bhecause of the nuzber
of times libel and litipatien are scated.” (Finding, No,
19, p. &%)

The District suggests a third argument far dismisging
Count &, i.8,, Ehat the subsequent successiul survey ac
Hradowlark Elementary School scmehow cured any slleged atbtempt
to interfere with the first survey. Thie argument was not
made before che Hearing Officer but is offered by the Distriat
a5 4 possible racionale for the BPA's Conclusion of Law.

The Distriet cites Passavant Memorial Atea Hospital w. MLRE,

98 LRREM 14%2, 14%3 (1%978) for the principle of labor law
which holds that if uslawful employer bebavier is meodified
so0 that the interference with protected activities does mot
continue, any asserted unfair labor practice is cured and
dismissal ie proper.
It is settled that under certain circum=

gtances an emsloyver may relieve himself of

liability for unlawful condust by repudiating

the conduct. To be effective, however, such

repudiation must be "timely," 'unambiguous,'
"speecific in mature to the coercive conduct,'

= 4} =
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and 'free from other proscribed fllegal eonduct,”

(Cices omitced) Furthérmore, there musc be
adeguate publicacion of the repudiation te the
ecployeas involved and tchere musc be no pro-
scribed conduct on the emplover's part aiter
the publication. (Cite omitted)

This argument is not supported by the record.

Het only

wils Ehe argument never made before the BPFA, but there i=

o indication Iin the receord Before the Court that the Dizecrice

ever repudiaced Dr. FPoston's actions. On the contrary, the

Digrcrice has concendesd thruughuuz this acriono that the JEA's

gecivicies were nac pru:e:ued and thar na thredt oceourred.

As moted in the review of the factual backgrouond
Che macter, neither the BEA nor the Biscriet has mede
objections to the Hearing Examiner’'s Fimdinge of Fa

en toto by the BPA. It is appasrent that che Disrrier

not agree with all the Hearing Examiner's Findings,

of
specific
adopted

does

For

example, in its brief of April 24, 1986, the District seates,

"It was admitted at the hearing that BEA members were responsible

for this wide distribation [of the Surwvey Report],”

citing

Finding of Face, No. 30, That statement is not &n accurate

representation of che Hearing Examiner's Finding.

P'Hooge,

In discussing bow che SBurvey Report was distributed, reforTed

to epecliffie testimony of eight separate witnesses.

(Finding,

Ho, 30, pp. 33 = 37), in making the derermination that “'che

addicional cireculation, abowe the BEA distribuction,

cannact

e attributed to the BEA or denied by che BEA." (Discussion,

I
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p. 48} ‘Any objections the District may have appedar Lo go
to the weight of the evidence rather thsn its substanee and
Ere mot supported by evidence showing' that the Hearing Examiner’
Findings &re clearly erroneous in view of the reliable, pro-
bative and substantiazl evidenee on the whele record. Section

2-4-70402), HMCA; Ciey of Billinps, supra,

Absent such @ showing, the Court will moc disturb the

Findings pf the Hearing Examiner,
Count IIL

Although the BEA did not in its FPertlcion request Teview
of the dismisszl of Count III, the fssue was argued by all
parties in thelr briefs and, therefere, I will address it.

Count IIT of the Unfair Laber Practice chatge goes Ca
the minures of Superintendent Peaton's "cabinet meeting”
of Februsry 28, 19E4, and involves & situation unrelated
to the Survey Report., The Boulder Elementary School Faculry
had abjected to letters of appreclescion for United Way dona-
tions being placed in teachers' personnel files. Apparently
the Boulder faculty had informed the Distrier No. 2 Board
aof Trustees of their objeetion and the Trustees had direcred
Ppeton to discontinue rhe practice. I was this act of direct
communication with the Board of Trustees which led to the
discussion in "cabinet" on February 28, 1984. As noted
earlier in this Oplnien, the minutes of that meeting included

a statement ra the effect that should staff members wmake

e
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contact with Beard members other than through the chain of
command , chey could expedt to receive réprimands. Count
ITI #dlleged chat the Disceiee, chreugh its agenc Paston,
was attempring to-prevent BEA membera from making any direct
contact with School Beard Trustees,

It fa undispuced that School Board policy 272 P escablishes
4 1line pf responsibility requiring that all personnel refer
marcere requiring administrative action £o the adminiscrecor
in cherge of the problem area. [Finding, No. 28, p. 34)
There was no evidence of the District using that policy to
interfere with protected BEA activities. (Finding, No. 29,
p. 34} Dr., FPoston's testimony that the contested. excerpt
from the cabinet meeting was insccurate iz noc disputed.
(Finding, ¥o. 28, p. 34)

Dnder these Facts, the Courc finds no error in the Board's
dismissal of Count III of the Unfair Labor Practice charge.

BPA's Conclusion of Law

The BPA's Coneclusion of Law relative to Count I is impossible

co comprehend. No legal avthoricy nor ratiomale is offered
for its rejection of the Hearing Examiner's Conclusion of
Law, the Order merely stating that the BPA was adopting the
Hearing Exsminer's Findings of Fact and “all portions of
the Hearing Examiner's Discussion that are consistent with
this Fimal Order.”

In its arguments to Ehe Court, the BPA states that;

R T e
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First of all, the Board affirmed the Hearing
Examiner's £inding that the Survey constituted
protected concerted activity. It does mat
dispute the finding that che School District
ehrearensd BEA members wich disciplismary actiom.
(BPA Reazpaonse Brief, April 24, 198b, p- &}
"The School Distriet did threaten disciplinary accion, but
the Lssue Is whether such & rhreat cunsti:uéed B vigletcion
under law." (Id. at p. 7. Emphasis in original)
The BPA went on to meke a statement which appears to
be the key to its Conelueion of Law in the Fipal Order; "The
Hearing Examiner concluded that the purpoae of the threat
was to stop the schocl surveys from being conducted-in tha
future:" (1é.} This is a misstacemenc. The Hearing Examiner's
Conclusion was much more limited, encompassing solely the
Lincoln Survey Report., His recommended prder was likewise
timited. There is no evidence on the Tecord that the Dietrier
attempted to stop all schoal surveys. Therefore, a subsequenc
survey, absent repudiation by the District of Llts threat,
has no legal significance.
in a less excensive discussion invelwing a less complex
legal gquestion, the Court might be able effectively to determine
on what legal grounds the BPA telies. Here, Hearing Examiner
D'Hooge filled 34 legal-sized pages with extensive case law
and legal tests of standards &nd comprehensive discusslon

of the application of that lew to those facts., The BPA has

given no elue as to which legal suthorities or interpretations

4
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governed its Conclusion and (Orger.

Abzent legal suppert for its Conclusien of Law, the

BPA's rejection af the Hearing Examiner's Conelusion can

only be deemed arbitrary or characterized ag an abugse of

digcretion, prejudicial to substantial rights of Petitioner

BEA.

I conclude, therefore, thac the Final Order should be

modified, The recocmended Conclusioan of Law and Drder of

the Hearing Examiner relative to Count 1 should be reinscared.

The dismisaal pf Coune IEZE ghauld bhe affirmed.

HOw, THEREFORE, IT 15 ORDERED that the Fimal Order of

the Bosrd of Personnel Appeasls 5 it relastes o Count I is

reversed and the Bosrd is directed to adopt the recommended

order of 1ts Hearing Examiner. With respect to Count III,

the Finsl Order of F%g Board is affirmed.

pei:

DATED this /7 —day of December, 1966,

e

DISTRICT JUDGE /

ol Lovas
Emilie LoTing
Mary Ann Simpson

L




2005

e ﬁJEJ
ED e,
o l"l ¥
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BILLINGS EOUCATION ABEOCIATION)
HER ,

Complainant,
FINAL TRDER

]
1
]
1
[F i :-h
i & iy
VYELLOWETONE ComeTy SR 000 |
DISTRICT MO, 2. BILLINGE, ¥
HEMTARA ]

1

flefendant, |

W ow om o ow & ® kB kB W & A

The Findinas of Fact, Coptlusions of Lak and Aecormend=
od- Opdee were issupd by Hearing Exhplasr Eick F'Hooge on
May 23, 1984,

Exceptiens to the Tindlngs of Fack, Capelugions nf Law
anéd Weccammended Ofder were filed by Emdlie Lerving, attorned
for the Cosplalnans, i Jong 7, 1955 ard by Taesanci Hartin,
attooney for the Defendant onosluse 12, I8E=;

sral arguser: was schedaled bofore the Board oi Teomon=
ael Kppealds an Wednenday, July 1. LIRS

Aftper redidwing the cecord apd Sensldering tha bBriefs
and ‘oral azgonpnts 4e Board opdere es followa:

i: It I Grdered that this Bonrd adopts the Findings
of Fast =f Haoaring Exaslcer Eick B'Hoogo nnd all particne af
+ke Hearing Exasiner's n;n=psaian that arp comelateEnt wits
Ehis Final -Crdpr.

an T+ 18 Ordered that BAEAR'#A giceptigne to Coomnt 131
be denied,

L it T= DOodesad that +his Booprd subZLitats f¥d aown
Concluniens of law for- that of tha Heaciny Examlnes ##&

follaws. *Thak Eince the BER coadioted a eurvey cubeegoanl

cg the Lineoln Szheal suleds the Mazeh 7 iettes apd the
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Hacch 9 meoeting did neot consticote & Ehrest  to discipiine
trhiesy for =nghaing Ln profteciod oonoeried ~sctlwlties 19
viglagion of Sectian I9-F1-€01 011 MGAR.

'R I+ Ia Oedeced ehat ehis Board subptizute its owm
Final Order for the Heaips Exaricer’s Rocormendeod. Order oS
Lellows: "It is: the Fipnl Ordey of this Beard that  fha
patcer of nfair Labap Precetice charge Ho. 5-84 be dis-

a1 -

»
Daced thiw -E E day al ¢ ! 4o 19R%.

BORRD: OF PERSOKNEL ATFESLE

-1I| L .I
L] .I'J’I'r.l"r.“- |£_ lIIl..l.lI A gl of

Righ L. JORCaiyn [
Crnaleman = {

CERTIFICATE OF MRILING
=ha -undssnicrend dass corclfy that s toae and: corfrect
topy of thla doocanont, Wwae m:&}nd o the Islipwing oo the
=32 day of ¢ W & -13EE]
F

emilia Loring

Ei11ley & Loring F.E.
131 - deh Be,. W.u Gkm. 320
Great Talle, MT S0401

Lawsasce R Hartin
Falvan L Markinm P.E,

450 Hart Rlbin 0lde,
F.0. Dox 255A

pillings, MHT 521p3-2554
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STATE OF XONTAMA
HOARED OF FERSONNEL AFFEALS

I TEE MATIER OF UKFAIR LABOR PHASTICE CERAGE - N2, 5=-84

EILLINGS EDUCATION ASSOCATION, 3
HZA,

i Complalaank, - ;
FIMINGE ©F FacT
CONCLUSIONS oF LAW, AND
IECOMMENDED CHIER

e

TTLLOWETONE CounTy SCHGEE
DISTRICE M. 2, BILLENGE,
HErrANA

B T W

LDefendank,

Bl RN W R OF @ Rom

Thisn recormerded order addressces tha Fuestiong af: [1)
khe widey .a..l:'.d broadth of hrateoted, EI:I.'I:I'I-I.'I:II-I:I. iltti.;'l'!.'_‘l.e-n
when 8 labdr srganizaticn bas 21lwgedly solisited, compllesd
&nd puhlicly diskribuced » pucvey tepark: (2] cthe slepenzs
ef & peblic esplayes'n  "Welngarsen® Tighte apd (3] the
Feklic esployer's alleged actioms o Llimtt irs smployees
d=Cenn To an elected schae] Loard.

Billings Edzcation nnun::n-ﬂ-:-r; [Cooplaoimast, BERY [iled
the following chacgen:

1.  Charging ¥Fagty, the Billings Ecucscicn
hosesisting (BEAL, 4g  the sacognizéd exsliegpive
fopsepsntative of the Oofondant's fefpzeional
saployess in 38 Billinge, WOoDC2ane. ®coool svatas;

CislhT 1

x; The BER vas cecsiving o niskber of coms
Flainte about teeching and varking condizione fn w
peIticular: Billings school, Limesls Junior High
seanl.  Im cprdec- to Tind: the facts, defscrone 17
Thers Were any wielations of the collective bar-
yeining agseersnt and, if poscibie, resolve che
Situilion eatdably with Sefendans'c 2doinl ntra-
T=an,  tho BER copduoted o murvey OEGHG Lia Fugbars
im Limzalg, -

3. Throughout the proceas; .pefendant's
Scpacintecdest; Willion K. Posbon, T2, wik kept
informed By the SEA and o Febroacyh's, 1584 -SEk
leaderibip  had “bBrwekfast wich Sapt. Poscon and
pretvaeed Ris with k- doph 5f the sussey loepart:




Tl

4. Almost & month later, on Hareh 7, D9es,
fupt. Foston wrobte a l&tio: to BER Presicdene Mark
danes, &ttached os  Exhikis A, Lhreatenting dincip=
limary scticn againct the UEA pesbusrs {mwolvad in
saliciving and distributing the BUIvEy.

5. The threat to discipline BEA mexbarp wba
have mpgaged in jrotected eopcerced agiyyvitips ix
A violaclan of Eection 39-31-4p4{1| aod (3], B\oA

COURT 11

k. As ghown  in Eskibit bk, Buperintesdent
Facton regmired BEA Prepident Joaes to mewt with
laim en March 9, 18984, Although the lebter clearly
threatens disciplinasy scticnm, Supb. POECton dmpisd
Frealdent Jones'  reguest ket he have i aniap
Lepinwentative with his.

T A wpployer's refonal te permit a énden
CEpreduntative at an interview the exployee res-
ronably believes may result in disciplibe is a

- wialsticn of Seckion IE=IL—EFI 1], WEh, -

COURT 313%-

. n or aboub Fehroary 36, 1684 Defamd-
ant's  Sugerintesdsnt Postok beld 2 Supearigtan—
dent!s Cabdnet zesting, ithe micutes of which were
Widely available within Defendant's sehool Eystiam,
Exhihit B, At the meeting, ACcording | goo the
=insten, Defendant's agent, the #Fuperintendant,
Eo0k Che pooitiss thas contacting Eoard swrserg
dicestly would be conzidered an et pi-insubordi-
naclafy and wonld pubject ebaff mosbers ba ‘repris
mand.

3. doard mexbars are  elocked publiie cffi-

Clale and any pember of the bargaining énic has &

right,. protacted by ths Bnited Staten and MonTaks

CORETituticns, to euantact electnd officisls for

the redrass of gelevanges. . Threeatening & repri-

mand for the sxsccioe of spch Tights iz a4 viglps

Fioo ol Sestion. 29=33-3p181), HoA which PLoCEsnS

the Section 39=31-301. MCK sighto of cEplespes,

Tha Yellowstows County Sekesl Distriet Humber 2 (L fnz-
dant, emplover| demied any viglations ef Sections 30-3f-4a1
(3) mad [3) WCA. For reasunm et foreh below T Pipd §n thig
Ckam that Yellewntooe Ceusty Schocl Bistrict did viclats
Section 39-31=201(1) MOh by trying Eo Stea fituce Ean=uln
Earved Sepacte, Cownt I and that Yellowstone. Counky Schacl
Distrist did mot wislate Section 75-31-401(1] Boa a5 =cated
#R Gt 11 aad 111, 19 Goard of Persoonel Mppeals does
het hetve The Jusisdiction to feExe abeut’ Ehp IIGaE ahd pra-

Lacziene of Che United Btatms and Hartasa conotilturiass,

-
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i
Ooi Auguet 30, 1084 & bsaring was held ta detersine 1F

Lhe defendant vielated sestions 39=3i-30i {1y mnd (2 MoK,

The  heering was held  undsr  the dutherity of Sackion

J0=3] 49006 MCA apd ke J.-.‘I.hlhj.::tra.‘l:_wu Prazedure Aot [Tieles Z,-

Chapter 4, HCA).  The parties agrees that the Eillings
Educatlon Association Za a labor organiseation as defiped by
the ecpllective bargaining .act fos Fublic  wxplepess.
39=3L=303 MCA; ard that the Defendant ts a PFablic esplaver
ap defingd by the sellective bargainmng ast  for publie
exployees, 30-31-103 MEA, Heither Patrty roiocd a . gamsciom

ef the EBbard af Peracnael Appeals juricdieticn in  this
zatter. 3 v '

Becavse the PBoard of  Ferseanel Appeals has  fittle
pPiscedent if sope aroaw, I Wil site  Federsl abatute and
came dov Ior guidance 15 the applisatien of Monrtana's Col-
lective Bargaindivy fct, Title A%, Choprer 31, MoA {ASt). The
feceral wtatuis will geaerally be the Hatioral Laber Bela-
tions Ao, 290 U.8.C., section 35i-104 (KIRB) precedent fog
guidance. (5tats  Deparizent .of Figiwavs &, Poblic  Er-
pioyeeo Craft Cooncil, 165 Mont. 349, 529 B4 T8 1187303

AEECHE Eacn] 2300 w. Cltyr oE Bi1Zimgn. 56% P.2d4 507, 63 LR

FINI,  {1876); Eipre of Montans ex. rel.. ficard of Fersangel

Appeals ., pistricc feurt af the ﬂ""'ﬁ"‘—“:‘-' Judicial District,

588 F.2d 2317, 163 LENM 2257, (1279}; Tesnsters Lesal 45 v.

Eart of Perponoel Apoeals  and Stewart Thomat HeCprvel,

025 F-24 1330, 38 State Reporter LB41, |I5E17.

Aftnr o thoresgh review of the testimony, wxhibits,
resthearisg briefs and reply bricfs T make the Tollowing:
FIHOINGE OF PACT

The espleyeris Iivsr witness!s, M. ¥ag Yalkenkssg,
Leitimany vill be given oredit saly to) the wxbent the =
ioyver's. first Withami'm testdmany 1 suppasted b pther

e b
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vitnesoes! teatlmpoy apdser exkibiira. Spveral areas of the

first witness"s tectimooy &rs in conflict with s BEA exhibic,
Thi IR mxhibit iw septralling end credible,

1 'b':rnng tha timo in '-',|'|-|-'li.T-i-l.I:| the fallewing ocections
of echeol boabd palicy wape in affecti

Pelicgy 272F, Line of Aepponsibility

k. &1l perponoel phall refea- gattsrs requiring adznin-
lotestive acbich Lo thae ad=inisicatol in chasgn af
Lhe pren in which the probles arises.

n. Whep npecescary, adeinlstieto=ss shell refer such
matters to the ekt highes sutloricy.

c. Theough the -Euperintesdesnt, mach employes of tha
Siatsict shall be rTEspomeible ta ke  Deasd,
fhletricc Exhibit 2}.

Folicy Z72F wvac adppted  Sepioeber I4, 197 (Relcharn, tapo
5]- - - L =

Policy 5314, -Studosat Behavwior Coda = r

The pacenk in sxpEcked S0 ceopErTate with  osheal
nutharities and o cupport: necessary disciplinercy
pepgures: It fn TRn parent's cespopsibiilty te
mszily the achocl of amy uGnuwsual bebavior pattern
cr medical problex that might lead to serious
difficultine,

The  temather hkas primary respoosibility  For all
maLbdts al eobdisst and dipcipline in the 'clarn-
Tocm, in the school building, and on the school
geedida,  Teathare have sukhoriby Lo

= dppy cestaln eloadean priviloges

— upe guch ceapconble zenpures nE ey b= necescacy
to raintain dicciplipe

= FES0TE O ETOdefiC Campa=erily - fram the. claSECoom.

The mprirpeipal has the [inal. responsibility  fox
discipline cf the studeniz in hiz building.

It ia the gespeneibility af the pelneipal oz hia
depignes to:

- pptablisk ard irplessnt rulss and regulsisone
for stuedent capdict is Bim scheol

— - make  thepe  polidied,. rules,  snd reguletiohn
ruadlly availoble T s=itdenTd and pasents

— maip=cvice ood mupporct teschers in thelt oblige-
tion te maintabln dissiplliEe ond. cEealp Gk aD¥ei=
ph=ce ceadusive to ctudent self-resulnticn

- AEpoEe TEcessary diccipiionry seasurcz inolud-
Lndy hur -sel-IJileiTal BB, Lnﬁuﬁl!ll:l SUESHEORLAR 4=
rezonnending espulsion: te-the mupsrinkengshs or
nchonln

e b
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= defomd svery ipdividual Within the schapl

against arbitzary and onfaiy Teaabzsapl,

(bietiies Exhidbic 63
Lchoal Dimtrics Policy 5314 mivep the cchoal building prin-
cipal the right ta pec diseipliae policy for that bujlding
wvithin tha brosd l:ui-:l_tlir-u--ni the policy. [MeKsanan, tape
G-

Palicy 533F, Siuden: Biwcipline

Each teathes dp expected 1o establich satisfastary
gtudest bebnvior wieh poeitice: mnd commisestice
eaihpas. IT & preblen 1D encovntesed, it ghall be
zeferred ta the sppropriste beilding adwinfistca-

ol .

Ibd gaal of stodent disciplios chall be the dic- _
Lionnry usage *seli-control or erderly condaoct.”
It I8 ho% &0 bt confuwed. with. punisfment.  The
-geal of direlpline ‘25 maturity- and socially ac-
ceplekin coodect.

1f  mececnary, disciplinary procedures  may  be
sutablished thecugh the cooporetisn of the pacs
ents, Tmachern mnd the beilding principal.  (Thu-
trict E.:I'..:U:II.I: Bl -

Pelicy 533F, cogporal Funishseik

Whase pormal  effoctn  to  achieve gatipfoctor:
Student - dipciplice are hek ssccessiul, cofpuara
punichoent say be adninictered adeasding to state
law. (Fcopol Districhk Kahibit &),

Palicy 0I7F, Ewaluak ion
i i .a R T | .

The Doard delegaies -t thes Fuperistendsil the
redpeneibi ity ol develaping: orgnnizing,  and
implepenting o oysten-wide progreax for evaluating
the JnstCrucstiensal]l procesn &5 Ofie Beafhsa Lo #nsure
goalicy fnetsuction. Each eartified skaff membar
Will De evaluated anneally. using the fornn and
procidure - cootainsd  in  the  Eraluwatienm  Manual
aprprered by che Baard, [District Bahibiy "4}

2. The parties ressved a gollective borguining agres—
RENT Ss¥ering 4 period July 1, 1983 through Jene 99, 1385,
The collsctive LSargaining  EQreersnt. District Exhibit 1,

=eqtainn geveral ArTiclep relevant. ooothe shassap.

MEdIng s0iEpuEs:
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Article [1, Section 2, Approprizte Unit orovides ARGGY

orher things that kpeech theraplste b fnoleded in the cols

Iective bargaining endt; and that conTHINATOZS drm masladed

.frl.-n thie collastive bargainihg mnit. ! Cipd khin to Bean

That s coordinater of ppeech therspimts is pat ip the col=
lective bargainina cnit,

Biche 111, -Sestion 5, Hoet spd Confer, pravides; upes
fequest, the esglover choll meet and confer with the unioe
Lo Clacurs educaticnel policies asnd other moattors bot ine
claded in the temms snd conditicons ef esployment.

Article 21f, FEectdan 131, Assocolotiem Leave, provideam

thit ap slected ar appointed representative of the umiap
ghall he grasited ;I.-:a-'.r_;f-n actend ALete, _-;.-hq':!.n.-'m:l and notdees
ol meeLings and cohferencec; and Lhat the prerident of tThi
uricn &haell give the superintendsnt notice ot lnapt thres

dayo 1o advapce of osage sxsept in Casen of ERCTIQEnsy ,

hrclels HIT, Sectien 1, Orisvenes Definition; provides
that o grievance shall zean 2n llegation by a wmashor,
tukchers, of sexocistion resulting in a dispute or disagres-
Buit ar to the Interpretation or epplicatian of any termin)
of the agreemesnt.

ArLicle WV, Section @, Tescher Evalunticn, Effect, PIC-

vides That ewvaluation ahd eveluntiesn prosedures shall be a
mAttes of occhool bowsd policy and shall oot bé part of thic
Bgraw=ent, Sone afeas of the EBvaluation Procedubes ars sub-
J8CT T Lhe Grievance Procedurss.

frtlcle XKvI, Secties Y. Student Oiwsipline, pravdey
bhat- the acheal digtiler ahell have' a pelicyr on ptodent djs-
Cipline aed shall distsfbite the palicy o pack teacher at
Ehe beginning =f the sehesl year )

L I 2arly Augant 1983, cha a=l|n-.||..|:|'.|:I::".-:T. AaksigneE
Cazolyn MeHennan ‘1o the pogition . of Lincolo Junlor Bich

school prineipal. Sefore thic ascigoeent, Mo, MzHennan vas
'IE—
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Peinzipal for seven Years at MoKinnley Elemsntary Sohasl
Flus othed expecrepsps, Mo He]:unna-:n. haz leen a succsppiuyl
Elementary Adninictiator [Disteist Exhibic Fi. Mz, MeKennan
knew that kés dicciplines ]:I-:-lil:;'- wan different than cihes
Auinintrators that hod Lesn st Linesls. Tunior Higha thatc
ihere. vas sons difference on what She Viewed as EorTech
dipcipline for students; ond thet her view By Sduse pone
problemns with the ztaff (Mcueanan, topa &),

%. Lincols Junior® Bigh School iz ene of {ive JunicE
figh sehacls in the efployar ‘s educational syctes. Liocoln
Jupicr BEigh fSchool enplove about 45 to 47 Full time wguive-
" lent Ceachers and abous 30 support steff, <
- 8. Tmring the 1983-84_school véar there wan a digcip-
line poliey at Linealn Junior High Zchwoal. The tineipline
policy prioted 2n the student-jarenc handbock was a capy of
the scheal distrist'n disciplise code along with éxamples af
FEpaCted h"hl'—'i;:'E in the cafetacin, =xpected behavicre when
arziving eaely st cchows! apd '.-bnn-un nEu.:ltn.r.n nhy he in e
building {MoHersan, tape S5,

At the beginking of the school Yeoar, Me. BMoBepsais, ok g
facolty zeeting, wxplisined |uaz dipcipline baliefs and valioss,
Ho. Mohennan et very fev digcipline tules such was ifn
Stidunt runt in @ hall for the third tige, the otudustl lap=p
Uiw free Tiem privileges for & weeX. Fp. EcHenman belisves
AR oenly. setting digciplise rules out af need, net before
(Mokenrnn, tope &) .

Mark Jones, HBES Precident, coapared 1the old teasknr-
Foudent handbook wWith the 1683304 teaches -ktident handbons
for Lincsln Junior Aigh School and found che edarlier discipa=
Line polsey wag Iepoved. Mo, Jones .-g:te_-:l ‘thar frog some af
his tadks: with bhe reachaes, =some ﬁ:uéip];:r.e paltiey cdid
eAAL at Linools Jupilos High School buc the teachers did ot
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inderetand the policy oy the teachers were confized abpuag
the' policy where the Lincoin Survey repart atakes “studape

digcipline palicy - none*, the Stetecent mEY Nel be gccuraLe

(Janea, Lapes 3, .-'-:l-

A osecand Lipcoln student discipiire policy was egtak-
lipned in ¥ay 1984 [(MeXennan, ~tape 6.

i, Strting about the second week af Ehn 1983 =g
uchoal rear, Me, Jones ceteived auyeral telaghane calls Froo
Lwachers- at Lincoln Junicc Eigh School abaut n digcipl ins
prablem. Myl Jones advised the teachers to give the o
sdnifnisbrator gaze fime Ta wark into junicre Bigh netting.
. Jonei i=l:_111'l'.1rl.'.1I:IE the -cape ﬂdl.-_f.r.l:- unl:"l.l Hl;'-.'g_ﬂ:le_:\-EI:lE-ugl.'.-ur
l9ns (-.J-:-neq,_tnpu 3 ) -

doyoe Hutler, VUndserv bDirsctor {oc the Bililinge aren;
unien bupiness agent, Teoobved telephene calls from Lincoln
teezhmrs about student dissipline prablens, teasher eval-
a3 ‘pinbless, toachers Leing presissed and Luability af
teackers to meet with Linesln Sohool F-d.l:un:l.l:l:I:l.Ebr- Thc
:n1or problepn At Lisceln Were Crscher evaluation &and ati-
deit digoinliom, (Bariaew, Eapes 1, 2; Jooea, tape 3],

Vs ALl pariiee agres that the ssbac) sdoipstration by
Sehcal Hcard pelicy and the Collective Bargalining Agreszent
kas the responsibility fer ectablishifig stucent diccipline
nnd  teacher evaliaticn (Butler, tape 1; Jones, Tape 3
Popton: Teps The

Ms. Heflop wieten thak greygdent dizeipline ind Emachers
tvaluation absclitely does have an effect on the tenchers!
Webhing con®iticne {Butles, Leaps Zi.

Tog reciord contoing pp obhes 'L-:ul.-.r:_q-;';.r ahaul Etodent
dizvipline and seacher svalioation Compared IO Yarking Copdle
tions,  Taking Lnhta scocant Seheal E-:Iﬂ._".": palicy 5314 apd
A14F dhich etates the Lescher has prizacy regpcnpihilicy fas

—-S=-
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all elpgsroce Aleeipling, mnd toklrg Inta account Eoheal

Board polisy gaze which provides far zn svaloation af I,-.g.:.-
chezre 1o mpsure. Che Jquality af :dui::uunl:l. I cannet logically
H_tnguu Yith Bitlerts nl:dI:lilni:'I"' I deitsat lagically find
Lhe Emacher  hag RIimary  jeb  responsibslity  Far Gtudent
2igcipline on ope Mand ard the RATE BCIRATY job responsili-
liey for ptudant diseipline po the pther Hard nes to be parc
of warking conditicone; . T find that studeas discipline and
teacher ewvsluation doEs™ have at afface an the tTenchers*
Yorking eanditienc,

&, Neforw  the FUIVey and ths EEIVCY TEPGEE, Tl
[inienln tu-.-:r:.:u Eried o tarreds Ll-.u preslex ot the #chopl.
Dncaute “of past dSaalntances, I--tl:ﬂ'h_-}ml\:'h. A Linesin taa- -
chinr, trind ta talk ia Carel Chaflain, a Linealp adrinicTra=
BT, mbaut the Lircoln prablem. 1-r| Lynch textified that
the lLiocolsn teashers Bpecificadly tried to =zalk ts Ehe
Lencaln adsintsteatron pbous l:l:.t prebless; that the Linccin
Leachurs Tound  tha doars Elu:u-:l aed the Walls up to  sny
eisouseion;:  snd that the Likzeln tuachers seoe Vary ridg-
Erated {Lymeh, topa 8).

Hel Tomes praceg that tha RESLings  Le Corbuwst The
Lincaln girablese  wers fruitless; that the Lingoln adninig=
Lrazion's doors were elgsed Lo peehles=ielving: that she
Lircaln teaghess ware pat garking any catinfadticn by talk-
Ak el EBhe Lipcoin adniciatratics, that khe Lifpcoln ten-
checn had nnde an effers o Take the Lincoln adsinistration
Auare of the preblens; and that he thioks the Lineain tea-
SheXs. made d ressanable #iioEL to - solwve 'ﬂz&:l.'; prablem chokr
ol the survey repops |Jomms, teps 45, *--.

Waeo asked L & comsiites. a graip gf teschers, ar a
BEL  repremsnrarivs bufore January Ih ever gaked hes ta
ACl=nd a4 oweiing to- dlasysg The: prabienc af the Lifps- an Eks
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Eurvey roport. Mo, MoHennas apewesred mo.  Whon spked if che

would have attended such o mesting, Ms. Me¥enpsn ancwersd
she nay bave but che had some coacerns RBOWL Ruch & peeting:
Lotar, the EEG_I:.II:I. fevoals that Ms. MocKennan wag spproached
About 6 faculty peetipg «lhose the tEackess eauld .J1.I'.'I|: ctand
up end air thelr grisvencas, Mo, .':Lﬂf_n:ml-n -'III'-IH popeshat
uncomiortakle with this cype af zeeting and wowld have
preforced & meeting oa 0 one-to-ane kasis 0T with o &=all
grocp. of teaghers (Mokensaan, tape &),

be. Williaom Fasten, ;urecinttndnn: af Billings schaele,
kmwe abpat thes problens ac Lincolo rid=fall 1803, Hs.
'rlul:l_f:' infareed O, Foston aboub the probless and stated She
Wam going To 1-r-.l--: -u-:ll;r:.ua-:m‘_' information and shagn the
inforsation with him. ©Br, Foston ta:t-.n'.--.:g-:l input From
cthnre inciuding Ceschers |Paston, Tape. ],

0. nte Hoveshat, Mr, Jones talked %o Ms. Butler
2bout The problemes at Lingsln,  MideDecesber the 2e=achers AL
Lincels requected- & HER grievance Ernining meeting. Rid-
Decesher, 8 peeting was scheduled fa: the Lincoln teashing
Stafl for Jangary 26, 1%9n4. & grievancs Leaining meeting im
i RAERTLNY o mxpinin to che Cesehers whab & griuvanss cop—
H=ibw of ‘ord bow to procesd with ‘e Filing of A grievasce
{Butles, tape 24,

il About Jasuery 23, 1984, a4 Lincoln teacher was in=
vedved In a4 estporal punicbment incident with a scudssk,
M. Mclennar ealled Do. FPesten about tae incident.,  pr.
PeEton dizetted Ma. HcRennon o sezcie the tEachsy Teem Lhe
slansracs ard-out & subptitute tEacher in the clapstoos. ]
Janudzy. 4. Dro Peston called HMo. Botiue dbpak Ehe  1Ricident
ard maked Moo Butler %o join %im in & Sesting uith the
teacher. abew:r the inoidese, Mp. -Buzler andicalee that
TNRCLE Weie bunpsiit about Lhe Limseln ssecaer. che iecidens,
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Ebe rensval of the teacher from the slaseroos prebably With-
PUL Fay acd the Lincalsn sdoinintsation’'s Iack of Bupperct
Lor the teachess in dinciplining studente. Froo thn meek-
ings betveen b=, Poston, M, Sutles snd the Lincoln ‘teacher
owel the, corporal pundsheeqnd tncldene, Ehe Linssln feacher
teturned Eo hiop elaneroom I-':I-Lh iuwll  pay and without mny
Tépsimand. Mz, Dutler Judged bl earporal pundchoest inci-
dent wWan handled well, with good sesults and With Tia: geie—
vapces [Butler, "tapes 1, 3 Postan, tape &Y. =

i1, Booa time Auring  che Restings cver the earparal
punisbannt incident, Me, Butler infomed br.  Fostes thac
t-r:-:n'u-r o the fncident amd d..n-:urnm.n with others. the
Jnr.ua.r:,l 28 meering shanged E|.-nr| ] l::Lu'-'lr,c.E- ralning meeting
o n peecing 0 find pgt exastly what the Problesas wore £t
Lineals and ts listen to the conesrop the toachers had. Mg,
Butler stated that the Sesachers wasnted schanthing mers than
Lo know how o £ile a grievance: that the teachers wvanted 2o
wnow whiak they seqld do about thu:-j:-rl:ll:llm-; and thet ke did
nat now gpecifically what the prabispo vers. During chig
Sime. Ra. . Batler Ealked wikh abouz  tep dilfersnt Lipoolpe
Jusifor Higk School toashers, Ha, Pozlel snifomed Ly, Peston
Lhit she vas going to skcrey the Lincols Lenchers ts. fipd
CUT What the predilen was; thet she weuld ack the teschers ta
Eiggeet ways of taking care of The proalex: and thet wh=
Would compile the imfersation Snts o repobt,. Risa, To &
smnll Extont Ms. Butler used the Januwary 26 meptley to see
Lr there wvax pmy Viclationie] of the collestive bargaining
ajrecanns.  Lgmcately, Mu, potler teld both De. Foptom and
Hr.. Johep Sheout Lhe Juestican o the gsrvey. De. Poscon
told Me. 3ucler Lhat be pesdsd Lpaci iic .'._:III-:-L:--L:I;: abaout
=he probiems o Lincaln, Por example: 3¢ noni=Lssival oE
WEHITHENT. wan Che pschlen, ke ge=ded Ly gnpw, vbaT nguiprant
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[ECT O R

=

£ da

did nor -'l-..l..':I."u'E| khat date, for vhim, for what astivity sna
who failed to £i1] the order. Dr. Pocton statsd he neednd
the apecific inforzation in ordet to do enychipg about the
probles, Alsa duripd one of the restings M. Buclas ;.11-: o,
Pexion pcheduled & bBreskfaat mesting Far Februscy % ta
tevwisw the reoult af the Limssln ceacher Bosting of Jzncary
pa [huﬂ-.e:, ipen . 7) Jones; Eage 3, & Tewisn, tape 6],

12. During one of these seetings bBefape January 26,
Bo. Butler teld Dy, Postoo that the BER wam extencing an
imvitation to the school sdednistration to werk together ta
col¥e W probliem. L, Pootom dcepphked: BEs. ponler felt that
Bhe Dad a4 cemzitmeht freo the Schoal adranistration to work
Légqubher {Butier, tape .'I.__I- e O

134 MrC. Jagine Hl;li. HMs. Putler hat & oeeting with phgaes
A5=30 Lancoln  Sufpior High teachers an Japaacy 26 in eNm
maaie poon of che Lincoin ashesl,

Alter goss -'.-n‘l:-l.'l:-dl.ll::_'-:ﬂhh nedl ctatezante from Mo, Butler
and M. Jenes. all bhe parties ak the mosbing had |:|.|:| =T}
diocuseion of the problems and what actions ahoald be TalEn.
For aboue 52 ninoted teachess at the peeting Sptke about
Hisir problesa at Liccolin Jénior High Scheal. The tonm, of
e oeeting wasoagitatien (Homk, tape 5, Van Valkenbarg,
Lape &) Jones, Laps 3},

Ms. Sutler inforssd the teachees that becacoe &8 she
Ferporal pusdeheent incidept the peatore ef the meeting had
chafged; that a susver was develaped; that only the infooess
tlon feen the purwey would be weed sithaut tha eptional
FLQuaTuze byt a4 signature would be helpful in leenting tke
percon;. thak oaly My, Jdones, & BESCwRACY) nn-:i Bripeld would
pee - Che =murve)y repark; thas They Scinted out Ll IEpOTT
should be kept Within Lincoln s much =5I|:|-'_-u|bjp_- thac:she
Lot the copfimmatise fren the sthool diwcricc Chat the

—-17=
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senool disbrict wvould work wikhk BEh;y and Ehat from khe

SUIFEY. 4 wrlTien ceport would he propared for b, Fastow

S per Dro FPeelon's request, Ms. Bukler infarmed the

‘Eaachers, that sperific inforesticn Aboue tne prablem sag

peednd  {Botler, Eapen 3, F) Joned, Eaps Ji Yasn Valierhery,
=ap= 3. Ho. Butlet instruetad the teochers when addracsing
ihe paustion of ceastructive. recosnesdaticns i remedy Che
Problen to anuver in & senstruccive and Teklictic masme=r,
M5, Mutler further told the teochers that Fecoorendotions
are limited. For exampler we carnot gafy the Schoal piz-
Lrict s=pt do this or that and we canoot uay the Eokac
J:I_r:'r,r:u:r_- Bual bire of fire ne and o (Butler, Tapes 3.. 8},

':I'I:.u Participants &% the zenting talked mbhout alterne-
tive cavepes of action 1§ 1&g urvey peport did pot producse
any @etion frem Do, Paston, The talk alicdt alternative
courERn of acTismn wares (0] & faculey iptreyr po the Linecaln
parents; (b melghborhoocd coffpe u]u;:l:heu with the BRIEGLEE,
ond fe)] snformationnl Pleknting (Boank, taps 5 WVap Yalkenburg,
Eape &)

The mojarity of the Lincoln teschers said they wWantedt a
copy af the ooreey conorFl. Me, Butler: agraed: M, Joros,
Mz, Butles and the teschers Talkhed abnout Lhe impact a survey
toport vauld have on the school mill levy &f mot done pra—
perly. The teathers did not want everyons to know about
Lhelr probles.  Mal Dubler wan akvace of 6o df the cosounky
the veuld- receive gn tha EuDvey  Iormd. MO, JOMES pEd A Cony
oL Lhe survey guestions befozs Chs meeting (Butler, tapem 1;
“f Joned, tape 3; Lynch, tape 8], 2

14. Hear the wnd of the namting, the following stirvag

foi= sap pasaed gigs-
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LIMCOLY JUMIDR WlcH
Faculty Sarvey
danuery 28, 198
SURWEY

1. Wit s She iotal sumber OF yeara of pour Learhing exper|ence?
Llnetude 1he B3-Z9 wear}

2. How many ymars hawe weo Llesght In &0 857

1. What was ts Tirsi school  year ihat youl Laupht 4t Liscols
Junigr High?

b in »nak uther schools |n 50 82 fave N Raupsiy

. A. Mt s pour” mafor coicercn{s] with ¥OUF preient teaching
Bislgnepsd gt Lisealn?

Whit construglive recomsargations would oo PrOpOsE Lo rroady
the prezent situaticn?

(Optienal}l  Hisme

Eome pleoe
(2EA LxhiBit I3

“he coaplezsd survey farme were cellscted &g Lthe meets
iny adjeurmed.

1%, mu. Butler Ciret did o descgraphic ®ert to  the
cempleted wurvey, Ms. butler instrusted her EEEERtaTy to da
4 warbakin 11ating of tho seplies To guesticns Five and six.
The: anly sxceptiicn o zhe verbatis licting of the 2un]ise
WaSIn  sapes chere Lhe anedymity of the tuacher sould hw
Jeopardized. The Linsoln taaskers wece af:’:;:i_d' of rep=iaaln
AL any teschers seuld be idensified from the sucvey rapori
Mn. Burler Vepified & few of the repl n-ull'_'-:- guERlicnn five
and wix of The survey Enpopt Hr. Jonme werified aps ften

-l -
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in o Teply o gueptions Tive and six o= lack pf discipline
pu;ic':.l: Ly GERpACINg handheake. (Betlas, Eape 1 Japew tape
g
- Some of the Lincoln Eeachecno -.u-_-.u. DoCT know their Ecplics
o uenticas. 5OAndE b wennld e reporead verbatls (Bank, fape
by ¥or Yalkenbsrg, case 4],

16, Abaut Jamoary 331, Dr. Poston called Mo, Butlar and
poked 1D Gary Rogers, My, HoEennan's Lomesdiate Blipwrvisor,
semld - 3odn the Febrienry 97 breskfaae r.ezti:_m- A, Datler
agreed |[Butles, tope &).

17, Ecie bige heChoand Janieary 26 asd febraory 9, Z0os,
the toashoro ot ;.i'h':ln .:'u:ul:m Jtir;h_::nhu_l':-:l_- Hod sncapd- thouwglita
Adodt thair commencs oo the ;I'Jl"'-llj.' re;-ni..-:- Thi Lincoin-
teachers. ware ooared of the repercissions. Somm of the
Eencherss wWoen krying o undo what had besn dans. A gidup ol
Lincoln teachers wanted the ouEVRy Eeport dostrayed. Mz
Jones Was st Lincoln teachers seeting whers the teachers
Lnl.l-m:l:l about the appropriatenscs of @ survey Ceport qaing ko
A¥. Fostan. The Lincole teschecs made the decision about
this qaestica, The Lincaln TER ouildiesy rep polled The
Lipfeln teachers sfout  giving  the SuUrvey Feport to DE,
Pastom:. The poll war tied. Tl giving of the survey repores
Iirst %o Mo. HcEemnap, then to Dy, Poptorn. vas ckay wikh s,
Lynch and the majerity of the Lincoln  Eeachir. [ Jooes .
Cepmp 3, 40 Lynch, tape B,

b Mg, Butler may have given fe. Footoh .o rough draft
af khe camplwted reply to guestions Live wed eix on abaut
Fohrpary -3, 198%, Ho.  Butleg %old Dr. Paston bhat che
hincoln adsiniwtcakion was geiag to peed &' Jct of supparc
from hig effice. Dr. Postas Lestified that he did not get &
fough dratt copy (Retlec, tape [: Teaton. Tape B1. |HOTE
“e do pot peed ool fesalée fhe gueElicn moout Dr, Pootom fa-
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CeIVing-a =ough Arafe Februaty 3 becauss shis L-.-l; wonld fat
changs the regolta of Ehig fecirs=nided n:dér. Ibe hane
Appiied o the guestion, did pr- Peston sen a copy of the
Eﬂ-np]l:ttlt feport I:-l:l";u:u Febrvapy Q).

tn February 6, He. Butler had i coclel lanch wikh
Bchool Soard aamber Fllen Aliuiss and u zecond l-l::l:r- This
A55iAl  limch  was scheduled g FOhTh earlisr and wss per
becazee: of the Linésin Jumicr High School peeblens. The
Ladies Had sape cosversaticn about the ancunt of cooperstion
betvusn the wchool -‘|-;1|11F_1.H|'-'MLI:II:| the 3EA asd M3, Eucier's
8ffice, .~ Mu. Emtler told the cthas ladics Lhat sie Was very
planeed '-IlLI- khe &raunt Jof Faoperstian befwenn the pirtiso.
Mg, Butler eil:nd tha J.rr-.r:-.a-.'_un tol Hork mge-r_*.u and thm -
Upcomlng Rucrey, The pohasd ::u:-u:d =mchnT a:.b_:-q 1f che coyid
have a copy af the sicvey fEpers.:  RAE. Dutle® Feplied thak
e docdzion ta give kur oo Capy woolid be node by the HEA
[Butlag, tapen 1, 25,

19, He..putler viested Lincoln dinior High Echool e&cae
“lie before Fabruary 9. The Lincoln teschers informed #a,
Butler that the Lincoln teachers wighed Lo hopdie the prok-
laz within the Lincoln Gehanl 85 much as they could. The
Llnesln teachers wented ta give & copy of the murvey Eofines
firat co the Lincain sdministrstion, The Lincoln teoohpps
picked a comnittes of thres Lirooii teschers Lo give 4 copr
BF the Peport to He, McKennan ot tha end of the school day
ab Februacy B [Butler, Fapee 1, 27 Joneo, tapss 3, 4).

20 Me, MeKnnpep essived hes copy of Lhe repsvt Jate
Pubfuzary 8. Ma. Bokernnan phofed Mr. Hegern ohacl the Eepark
Later February B |He¥eanan, tape 6.

il. “De. Posvan, Mo, Jdnms, Ho. I:qu..'._t:. uizd Az, Hogezs
REtinded The Feoruory ¥ breoklfast r|:e-=T.'.I|-..‘.-r_ i public CEp-
Lagrent.  The AEA gJave a CORY ol bhe Dubiey u.-pn-.-r_ nloem
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“ith a caver Letter to bDr, Footon and Me. Rogers. The abcve
individukls bad scae general convessation. Dr. Pestan told
Hs. Putler and Mr. Jones thar cthe sdministratisn at Lincoin

Junicr Righ hod get s ooy of the FarF¥EY IepcEl Ehe night

belore; and that the Lincolo adsinistzaticn wao upoet.

HAs. Buatior and My, denes infosmed LT, Fopton &nd M.
Rogers that the Linceln teachers winbed to werk on the kel o
lans internally.

Mr, Jdones inforeed Dr, Postor amd Mr. Rogers that thi

toachers at Linceln Jipder itigh Schoeel woyld be getting =

1 Sapy of the report the paxk du:_r. Caxirg . thic timofrage, OC.

:I"-:u:_tl:-n _'-'Jlu- told the schoo] bpard seshorn wenld be gelting a
I'."Ih|1]n'- of the Survey repert.  Ir, Poston had hn abiectiaru-ke
chig distribution. gfter glancing through the mirvey reportc,
M. Jones tTald Dr. Pokton that we are pet passing indgement
=n bhe nccurasy of this repert; and that we are just giving
¥E9. A Copy of the informstivn we got. D¥, Foston asked Nr.

Johee iIf he vas recomsanding o termination oo discipline.

A< Jones . replied that kin role was Lo give the ashool
alnipistrotion e informeatian; that hi Wem nob recoasichding
anything: and that it vas op te the pchool adsiniptration te
do ax they ese fit. M, Jones abiil stando by chab posi-
RN

AL this meetipg, Do, Posten did nok say, anything abouz

| diseiplining anyone becagce of the purvew repaCi.  Whan DT,

Peatan left the hreskfast meeting, he ket the izpoesnion he
had ta get invalved in Liocoln and Sake scoe sert SF astioa.
AITer Lhe breskfast mesting. Dr. Peetsn, HE. fogees and Mo,
Helennan had » meeting st the Lincoin acheal to discuss the
FUIvey Tepert (Butlar, “tape 1) Jonis, “tapes 3, 0: Posian

Laps &)

=17




o A e o i

1l

L
13

=
k
The BZA believed that at the Februacy & meoring, Che

pacties were oalng the provieions of west and Coofear, .!-.r'r.:u:].e
1bds Section 9 of the follective fargaining Agreesment with-
oit Eaking & formal request to Beot and confer {(Butler, Eape
L}- The recosd sentains oo cther information on Heet and
Canfsr, Hs. J'.'l_-ﬂ-lr'u etatepent L8 Sentrelling.

Za. '.|:|-__ S0ver lertmer and part of the suryay seporct

atater the Follawingi

Atlached 15 a feport on the general findings relatisa
to sitcaticor At Linceln Junior High Schosl.

A sufvey was given to msch faculty mesher in attends
BOCE AL a mseting on January 36, 1984, That wucvey is
Encluded in the rusork. :

Thie rapart iz -ehaved with you by the Billings Educa=
ticn Assooiaticn as s demonstiation of ¥illingnesa ‘en
the- part af the BEA -to.bozk with £igtvrist adminisirn-
Tica  ta dwprove cacditions at Linesals. The report
iucludes come” recomzendntions. Thosw sugpectionn e
Eade 1o hupem Ehat the adsinistration will be ageee-
able La mlEo oake Iecaraspdatiomns.

The HER Sruly desires ©e work with the ad=zinistre-iaon
L3 B cocperative hasis to bring abeut positive develop-
LEALR amang the facalby, adesnistration, sbadsnte, and
Farents at Lisseln Junior High School. Thank yew for
your segistasce’ ond coaperation with thepe criticsi
CORCEITE .

(BER Exhihit 1]

SUBVEY REPCET - LINCOLMN JUNICR BIGH SCHOGL

an Janzary 26, 1984, A seeting 9ith. the . facy £F of
Lipcole Junier FHigh Schask was held with Hark Jenes,
Frepident of the Nillings Educotien Aiposistion. amd
Jorce Batler, MER UniSery Diiwctar, ThHere were Ehizky—
wight' pecfers of the Lincoln faculty pressob at the
meeflng. Of these, thisteen teachers sre fen-feniced,
and - twency=five are tenured. Tetal teaching espu-
riencs of dpdividual Leachers precent at Cha maeELag
fangedl  from firet wanr Sescherd Ce s Leacher with
bvenly=throe fearn of =ppuriesice. The specific Greak-
down §n ‘shown on the smacvsy forme dhich £§ inelided 4in
Lhis report. These thirty=sight teashers coliectively
bring experience to Lincols from twenty-sis other
azhonls in Billinge School Distrier #2. . Thece schosls
are listed ap the backh af the survey,. - This Teparc is
a8 eault of the diséusxion that ook place at the
bBesbing ‘and the Informatizn “hat Hay poovidsd oo The
Survey rfofe ceppleted by the Lhirty-éight fadulty pep-
bezs [n sttendepsa.
- -
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GENERAL CONCERNS :

furing the group discussion, oeveral genecal ctatee

FENLE

of  concern were outliped by mesbers of the

faculiy. There Concaras ace:

ll

e

15,

17,

ig,

ConstrucEive Ve, pegetive oriticiao,
fvold crivigion of feachare in front of studenc.

Taachers sheuld be cupperted when diseiplining
Ftudeiits - nob placed an the defespive,

Selective support of Usacherc o6a thae basis of
sathod of clasarcan contral vaed,

Crlticiom of teachers in frest of studants aod
parents bk common.

Unofilcial Bvaluation being kept.

Evalaatich. procedures not belng fallosed: i.e.
Pre=canierente. . pont conferensa | timsly ).

Froeasive abesrvations without follow-us,

A. Hunter @mekhad sunstliuted for disgbtrickE
policy.

By pollicies regarding sculdent behavior.

Hirizel coresunication.

Tancher inpout not welocsed. -

Pazent Advinory Comittes calls the  ghots.

Falicy on Dipsipline bhau been repsved Jfrom
etudent handbool;

(HIETE Y incartlitency in dealing with studenbs
and teachers [fareritian}.

Changet: in  bdanigoed recpaneibility withauk
YoInlRg, fatiooaie of input  Trog o affsctod
teachers.

Refunal to glearly define rules, precedirsc,
EOREETdECTED,  wic,

Feachers are depded . the suthority toocarry aut
BuUpervicedy secponcibilitien,

Lach of pdmlnistirative proanqce during  lukeh,
hall and biig mo=0.

Concesn abput the nossraus snd freguect changes
in adsinisrration and policiesx, .

femlnistrator actually escourdging law  sUoits;

Reprimands 1soued when teeshure L5 to break J]E
fighte;

=15=




EECOMMEHDATIONS FROM THE PACULTY

Alga during the discuscion, fasulty mesbern wers aaked
o ldentify cpecific rreoomesnda®igng  ro fas=dy  the
prupent Sitlation. Thexe  recossescdlations ave 1
follove: - —

i Ihere should be teacher inpul in the Handbook
insluding dafining cules and estasliohing
conseguRnces,

i Set ctapdarde which aEe caRElEtently spplied o
the follawingi

] Digslinlin=
B.  Teacher chustration and evalpation
. Follew up on obhasrvations -

3. " Provide mera adrinisteakbive suppart in gaarding
;;u-.lent. cafety - particalsrly exousd  pchoal
OEG. i

4 | Thonge din administration.

- Eemue discrimicstion againe: men tegshers, The

5J

n perceptial exicts ther zkle teacless et ponres
evaluations and. loxn puppast,

B. Piscontlshius harrassseat of nom-Tenurs tepchorE,

To this list,the Ffollowing recoonecdations are alag

-piiered.

HE T MM T IAT TORE =

L I Erovide  sdegudtie  fn-oervies Sraining ap M.
ltanter peilheds and thesries for thome teschass
Hoo are being evaluated by thops  stendards,

2. flieadninietesr the rurdye Inventery to Lincaln
areff, At the tine faculty completed =his
Euryey. Clay were unsawarm of vho Bullding level
afministrators’ wepe, Thiz. @urvey could ghed
light oo geveral key dgzuep:  teachas CHRPCCT
with principal, Tapport among tekchers, teachar
load, curelsclin ipsued, tescheér ototus, catige
fection with teschicyg, and sshocl fasiljilies
and services.,

[H]

Yrgancze & faculty, odninistration, parent com-
goElne Lo revisw dipcipline problans asd develaop
Fpecilic dismipline pelicisp that will be eos
Eablished for the mntize ochool. Thege peli-
srensrules aheald ke peinted for evesy studsnt
ard Caashar Faruniz ghould olde ke made avass
af these palieies/rules.

d. Faculty mesbherp phould ba alloved 14 ceguect
adisiztration ta ssheduls Plisoe(n) of cenesce®
an_mgenda ol recularly schoeduled faculcy meek-
angc:. Thls wauld eohanes’ commynieabian. bebusen
teadhimrn and adeinistration asd apang Ceachere

-
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5, TRAESRLE . WhE  arm ned cte the bailding [and
scpedially Ehe diacsist] could be npEigued &
"buddy® téncher during theit First year at the
schoel.  This would provide for =zoge positive
toacher internction as well a5 ansist oew
Teackass in lecating necessary squipment  and
aupplies.

b, Minimize PA snncuncepents whizh are diszuptive
to classraces procedulas.  Make all &ESooncERenis
el Ph At one Eips sschoday, C i.s, the Last
five minutes of $itec periocd, Have a1l daify
nonounceamebn printed and ruo off and piaced in
gach Leaches's =ail box one<kslf lNoar bofése
stusent day begins. Eash teacher ean pOET
Ehase anmouncewsnts in thedis cleasicean,

7. ©endect & building meeting to revled “the Dise
Lrist ptaff evaluation precodures,

8. Provide for fegular and eonsistent teacher
Trepresasitation  on Forent Advisccy Coxnitres.
Fallow PAC seatings with wsitten reports fo ‘the
entire facmlly. s -

- Commenrts on Ttems §5 and 46 of the EUIVEY e |lssd=-sd

Lh the followikg pages of thin I=pOrT.
CORMELUS TN

Cverall, thers io a aegative opiriz that dwella at
Limseln Juniog ltigh School. Io general, the citiation:
there 18 ane where fasalty zexbors feel that tka¥ have
Ba sunershilp et bup-in in the cperaties of the scheal,
Theew - dip very little effective commanisabion betyean
teachers and asdeisiatrators or axzcngst  the  lteachsrs
thamnelves. Femlings. af feac. reprizal, and antocape
iy Sews to Teign over the nteff, ALl of thie dip-
Eractr froo Leashers performing at thefs bnes,

Codpafation Detvenn School Dlsecict #2 adminintrstion
ard the Billipge Education Associntics is pesded o
Frovide peaitive develepoent for Rakicsss sEilicacics
ol the talents of staflf and administratioo,

- What is your =zajor concernis)  with yoor Eroasst
teacking appiqoeeit &% Lincoln?

= Ko schoo] discipline

d. ‘W naws children Ln thie schosl at Tio0 o 4n
ths morming uwnRtil Ood Kuows when, Childsap
cefisht Lo Jeave the sokosl at nmight. Talked
Lo Mckenran: and -whe did 0oL meses do oes
EnFThifg . Wrarg.

B A child bit pe - I toak kig o bhe (= [ -.
obs effice, 1 vas =alled 1n. by Woleanan nod
Chablain and zaked "What did yeu do for that
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45 {contineed)

£. [Obscens  tew phirta sr onss  advestining
Liguor. and beer ase “OR®. MsRapoan wL1l be
the one Lo dotermine. whebher they &Ee "appro—

prists o noo.®

The tnscher 1o guiliy)  Tescher is very oeldas

LDached.
Lack of dicciplime. -

Heieonan end Chatlain ate wery ahuklve of Dill

Jull.

= Toacher 1a weesy firct = wiil l1isten later.
Ha ipterazticn AT fasuler EesTingu. Pragranc

-

-

set up o and controlled by Pripeizial,

Ba mupport far teachers concerning scudenes.
student punicbsent lo: out of clasas 1s periods
ant being talked to.  Kide thisk thic is a joke-

The kidg ate getting =ore and pore rowdy

and

they show no respéct for teashesrs or each sther
Ihalls mweny, cunring, fighting = |-.|11_ grades

drepped |

- Dxbcipline policy waries Froe ehild to chila
= ceappnds on-who child I8 and who parents -are.
aome  Ledchers  are toeated “diffeceasiy  than
otharw. TF the¥ Las "Lpcertlive Pipcipline®™ there
o mope fellow up, Other Lescherc brs Yacrasned,

i eove Bomn evaloated - pp wEIEE U ¥ty It
been 15 dars,

Theto ceend te be lack of mupport Ifras

hae

the

adninistraticn, Carol Chetlain does hat take o
stand en hew to handle dipocipline, S5he tesds 1a
think that notificacion ef athern L the bect

WAY {eX: parple, parents, orf juit to talk).

fael parents and students heve nore conteol over

b Tl TR

The mdeinistcation ceess to think that students

are always right.
The Lock of taking & etand or moking ules

ig

Fldiculous. Srtudents slloked tn wear anrthing
and eat anybhing anytise, Seexs o be a 1ictle
oodlum ComIanity. ['ve never warked uonders -
thing or anyshe like Caral Chatlain. & esscern
of mine Ix tencher moralm. [- hoTe Secisg =g BATIY
PECPle uchappy, We feel like they ceallr don'tc

Lthink 'we Keaw anything,

Fa pre-sontfersnce or fellew up on evalus~ion. s

writien evaluation,

Lack of adninistrative toct in wocking with

ntaff.

Lack of stern/consistent diccipline,

I feel cwverwhelmed Ly all the nev chipos
Faosd with:

= We really nesd new English sateczolc.
I haven't bees svaluted in 2 yeuars — or yet thin

LT B ol

["m

hlso = Lhe student kas ficet pay ove: the tezchkar.

The teacher sust justify aeticag in freoe
FLuSenta af tr o gtudanTd.

(CH

= LAk cf ezrmunication from offige e slepEooom.

lmability “to "Gwm principal wickaut miakim
PeintmERT . )
Treated like & litkls kig

- -

HE—
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HE (2entipued)

Lack of pduisjstrotive support - all you ger im
Lhe rus-arcand.

Problem with sefusing to make schadile changes
which affe=t ny teaching ability,

Illegal plocewsnt of students.

i have . nol been evalusted and an  Concuinesd
b"?f'l'“i'ﬂ of yhat has b#en donz Lo other evalua=-
ticoo.

Extta necigmmencs ssk coversd by stipends,
Withinm this builiding™ ceniecfty ip peaningloss.
tppointonnkes are by wha oy get aloang Witk Wa
che Chas o any axperiisoe bt o our  adsantstrator
segardless of background. Sceos of our teaslsess
bave borked nard ©o dewoelap eapertice &nd aheuld
ke recoognized as aush,

Taachers are bolittled, criticized by adnicics-
trators-din the presence of parsnts and aludsnts
1 feel thet the students: and Linceln are not
g=itikg Lhe Best edusaticn,

This scheol deems to be'a meks, We have had 4§
intecruptions of the scheol day in & dave.
Ho one seenk. Ep dnod Wwhet's going on.
Faculiy peetings ase- & woste of time - choy
should ~ be mere  ioforoetive and oot iestcuc-
bicnel. :

Lack of adrniniiteative supporc.

Aitlagonlcn by odninaptrators.

Undermining discipline by edainiptrators.

The eliminntion of rulne {gaom, beers shicss,
i&hicts with nasty comneots, et

intimidaticn of non=tenvesd gbaff. .

Threats of lawsuits by adniniotrators urnecess
EArily.

Mz tescher input on policies.

Luck af dipcipline.

uack . ol cracern For humas beipgot feelings .,
Fo cemranication.

Bofinite parciality;

Aveddanea ‘af problens &t hand.

Hever noy netices abaut future events,

studencd are in the butldipg et all hourd = Ekn
gLeia® Jocher room ix a4 ‘complete moes  with
writiog 211 ove:s the walls.,

- Lagk of iup];n;L by odzinistratics,
T

Reprated criticiaw Ly adrinistration.

= Ho adriniatration back up with dicciplins nrFak-

lemo; no consistency in office palicy coocerming
AUasipline  {studént attendanoe, swearing  in
halle, etc. b

Adniniscratars criticizo teachers in Cresc af
stodente.

Auministratars dogbs teactiui's ward when told af
ceafilets between Coackere and, ctudents.
Obzervacion by sdnindptracos with on Falleod L
oopfecenee ki1l zeveral weeks later.

We are =adly lacking materlalm-as Tipoolm. 1
Fequiiditlanec & Flle cabiael jo-Teptesber: still
havwn pen=ived no file cabimst. AdelcisbreEicn
EE=TE Uncoaraefted - -sbkoutleck gf mabkerials.,
Excdents’ - rlalts oversahadiw teschern® pighta.

- T
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W5 {contimued)

SEudents  sWeazing, roughtiouaing. an hallp is
Horfe here Ehan i any bailding ['we ever Laught
in., Gum all over walls, [lcors, etc,

dizsertive diggipline id teed against teachoru,
Primoipnl mever patsols the Kalls.

Priecipal rarsly &vailnble for persapal confe-
JTence with thashsoc, -

e pehpol riled = they were thrgwn oul &% the
begimning ef the pear By cur current “Deadesw,
Lack wf sdnindstrarive puppart = Teo aflen 17 ve
Eant Fikdents o the office snd had notliine
deTie.

Incsnmintent suppost - pometimes there is pup-
FErY, | SORELINEHE noE - it Soess thal Ehe child
nnd who Rig pacents hoppes Lo bs influsnos thia.
Different levels of adminiptrative Suppert Far
diffecent teachers - those woing Chatlain’s pet
agzercive diesipline mode are able Co send phu-
defite to the desn with 4 checks, I bave hesn

- Eold T may- mot.

Mo teacher -input - ex. ‘iki-courses set up by
prlacipal — “first students were subveyed, then
boachers witd ware sxpected- te teach theos afye: |
ochopl enufpes’ vare-nobified = gtbi11l QiveEn oo
gaidelices for ceares gools,

Wo use of forme ood peesedires by edmipdolse-—
EQES = T wan aosigund § pev stedent  Bander,
danunry 23, by Chatlain - she s£L]l har oot pode
e transfer afficial by filling out and déigtri-
bating the regoired form - the coussele:s hnd o
inferpation on Lhe. echeduis changa, =ither = 1.
had to Teack “Ma, C" down to find out what. was
goleyg b,

Leck of clanscpom experience op part of adalels-
Seatars - Chatlain has none, WMelsnnan only im
elepentary ppscial ad.

Lack of suppert dfor tedshars with disciplipe
prablene,

Lack of crganization and ecominicstion - teachnts
&2 ack bold of chapgee with advancse potice =
Both meetinga and changes i=m the cleps day ave
announeed at a lete time:

Teachers have no inpat; the schoal is zun {whep
mGpe. coFmUnicktion i caoed] by the office.
Contledreation of coeses courtesy is  lacking,
ahe phudent's welge ip heard fivet befoc= heving
2 dizeuseion with the lsscher - regardisg any
pooblems with stadents.

Linck gf conpistenc divcipline paliclan.

= 0ne Hay ecosmunicetion: 1 fesl T an apprcechud

With an "I'11 zelk, you listem!? kind of seti-
tucs. MYy paint ol wview iE nob rezpeczed. t an
cfLan intecTupted when 1'o charing By apinion or
CODCECRE,

Frobless are pinindzed ‘or ignored = “diacipiine,
ghroage 1o halls, etedent behavisr-in assemblies.

= Inconslatentdies in handiisg =Ff Sigsipl ine.

Lock ef professionoaliss  amcng- adninisceetocs
(Bwan of Sreudanes .

poffiecildl  evalumsionnd = J.,—_..|77|;|=5;_:-._|_':;::|l a1
pEifsipal for dizcessisn af Spnlerencis |

e
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ED fCconcipind)

Eollcles of currest administration has creatad i
lack of respect towerd teachers ond za a Tesult,
an Lihcfmage. in diacipline prollepe. Ko inpus
ollcwed - lask of grganizatcion, -

My icpul ipfvas nek accepied  in ectabliebing
ichaol poliey st Linceln, A good stheal has a
policy that is agreed upon Ly adninictratics and
teaching wtaff. ;

Cafmabructive asmistance ts beachers having daf-
Ficultine fp nesded,

= Incenaintency regarding schssl disciplima teliny,

— Ho©  ecabepiveness Eetween  adniniszration  and

taremninlensy in hendling discipline and pohoot

TRThEDH.

Ihe morale of The teachers.

Thw lack of Ewcking for teschecs vhe fipd n nesd

*o dizoipline studenta. In fact the Leachers

are warbally put dewn in the presence. af aticdents
nidl beachers,  1f the tescher is WEong in discip=
line =zstters u private dissussics shocld take
place bebwsen the teacher  and adniniscrater,

Lagk of or pat eniough Cprmandcatdon, 1
Lhachk=rg. e - 2o

What® the priocipal says she will do = mever
Lappene,

Lack of op-Ep-dates sitecinls,

= kack of dipgiplise ameng stodents - nodac,

puaching, gum-chewiny, eto. in halls acd classes.
Comnunication batuesn fecolty and sfninistsatfion -
lack or.

- Dieciplice policy = pope, ;
= Lask of sappert for teachess in diffieult situn-

Lions - slwars side ‘with ctudepts apd PaEenia
igninpt teaches.
Feor (o} compunication hetween staff and adsui-
nlstration, The adniniotzaticn 15 autacratic.
they esntinuslly take the student's sice on
svery issus thut  putting the foculty on . the
defecsive on every imsue  The dean 1o contiese
sally guarding the stodent's rights &nd never
Imjazds the right of che teocher.
Loz’ mvalustions du pot follaw Ehs cantrackt, fa
Pre—conference  offered or writteo evaiuation
witkip 10 days,
Tea much thmary fron sdmipistraticn. Mo seqpmon
Gk,
The warld's MWerst and zost arbitrary discipline
poliey.
Sipcaiplipe preblessi o Wo standard foundation o
policy Jer mtadent prsklens;
Evaluntion process is not belns folloved as as-
Sording Lo Ehe 50 HE eantoasct [i1es Ha ATE-SOn-
ferances No optilon given to sal |
DigpacisTastien among Stalf and adriniobrating,
Zeexa Ko be motimy an the hosixen!  Censral
Enraet; 3
Discipline in ccheol swmne So lack dicesbion and
Focaa . infent A0 good-but it- Besrs all txlk.
Although Thiz 26 ot oy procles ak Ehin vriting =
[ fesl that meay of =y peers have Busp very
Critically eepiuated - uRiusTy,
Process and Callew throogh of dipcipline,

T




85 (contimued)

= Failusza af
dhd mEafF:
=-F_.4am vagy
Tulas, pol

coEruniceticn betuses adeiniatoacian

diasatisfied with the lack ef pet
lcien,  ard consequences for studenta

Ly the adoipistraticn, Fxample - Studentca =T
Thev eun'in elamsroos [noc H2iam).
= Ztydento Bave Tandy - wrapper Tezaine are Faund
"&ll aver the sehool.

= O DCCcasia

LE ¥hen 1 send ctudeibs cas af =he

Classroox fer disciplinary action, The Dean lias

pither bpe

N Okevailatle,  dogs “lop=d, on the

ielephone ele,  Jus: ioday whe told me ko handls
*he Situstion myaelf. Chatlain dang pot kuve the

ability g

fedolve gtudent=Coachar prabismp, e

is apt-gvan suppbreive af the Teachnr, = I have
Busn in nanbings whers sl quizzed tsmachers, put

thei down
staflrl. 1

for certaln actions — 1in Lfrant of
pesmanally do met find her effective

i1n handling  student disrupticns.  Her litels

cogta wikh
- - 5_"I'.uﬂ-|!l_:||: L
a1ng. - fig

studenis do not werk, :
havior im the hballs: kWgaring, sun-
Ating, ~ slésning  Jockers,  tude and-

dizzecpectful to tesachevs, Teashdrn try th be

wigiblw nnd

T4 phtudent

dfm, it's juct this notlidag Iwnp:_uqn
n vhen they ace taken to the effice

foc hnas offunos, Depk, =mg vatodents ). can wear
bhar t-shirts. voar walksasg - ang Sarry parbable

eteTEcs al

1 over the wchogl. The stidents rus

thia mchopl.
= Eilda haye sawdy hell bebhavior, )
= Lack oE Viribility on the part of the 3 adrinice

ECatoEs, =

= Teachors afw afrold - Wi kido arepit, They
dan't lewr being pent te the affice,

= Fids all ovir tovn  kpow abegk the ®gagzh gt
Encoln,

= Exratlic methed of achedale changes .

= #Avzenblies. = lack of Eeopect for thoss om e
Eua-'l

= Meccages acd Rotices bo  todshers BEwm  ofcey
ConfuElng < Jdaily gcheduls changea are afkeq
made AT Ehe lakt minute ane srs Fiven aver the

lh-

= Flasrs of

halls - mslvaya mescy with candy and

gun Wrsppers .

= Welsing ofn
= Coungelaza

Lhe bothtaces Walls,
are farced te do the vipe PClncipal'"s

Jobd of pocheduling:

= hao QONE EeEm
T=30 a.m.

P06 khe Kids eut of Ehs hall before

= Kids allowed to remain ip bollding aftés mcheal.

Iconsistent opplving of tulms.

= SonE Lenchers wre troated well, sane bre Lrmated
YEEY [OOT1Y.
= hack ol rezpest of caunamlars Ly adiintetration

in-g57,

= Kigs £ida Eaken instesd of seachoss.

= Hepd s

BQUIpRELT Lz the  Elgaproos - Fils

CEhinskE, Tracher diuk, more caklec,

= Ho - IrEwsEgn

ference beforo sualonTiay, Yoo fallow

Up afSer ‘evaluntisn La cee Lhat CuOFesbIone. [eos
=Tpsovezent have baen felfilles.




L= Pka

Lo R R —

HS (conbimyed)

= Lask of {&tresg) dipsipline.

= Lazk of pasitive coxsuRication wWith adwinistra-
ELOn.

= Etudent rights ever teacher rlehis,

= Musd pome gositive  rainfarcenent = loar of &

oegative evaluation approach. Fayr one _thing

Varsally —amd sritteén way tos negative.

= Kot snough - faculty - adeisistration cosausics—
o ) B

= Hape coorunication on pelicy,

- Mdsnininkratics neb using  che faculby ressugesp
ef id=ag,

= I Delieve the aduinictration is wsing the pEEE—
le==x they creeted in dipeipline oz the Lwashsr'g
Eraatlobh, :

= 1 Zfesel rehat the evaluation procczs is |t

Evnlustion does net  Iollow eskkract. 1 fowl

dinerininacesy praciices agsinst oysdli do oy

wraluacian,

Diacipline fs W% n ctandacill, _

Tadents hove oo pegacd for following rulas.

Tuschers do figt hove ohy rightss- o~ -

Adninistretor sheuld be held agecintable te feg-

chers to giye eEpectalicne,  eqguial- rights &nd

Posilivea Supporl,

what constrmictive recoenandaticns Hauld you pros
Pooe T repedy The EEESENT HLliuntjing?

= Pake Hx. Full Primcipal,

— Set pelicy aop discipline fas all - ernally,

=-Selid. backing for 2ll teachers .ot just favoe
Fltes o Ghoose Lelng “Assertivh RisciplifeT.

= Get £id af ehaclainl@

= dlave & airicter discipline policy.

- Have stricter conmeguences feir ptudegss! mlahe—
havior. After pchosal suspension chiricdisly dsn't
werking,

- mecoresend B1I1 Jull head man. hs athcr twe
= Temave and hire ocoxsoss that can be goed adoi-
plobration to Lath stodents and. Leacherc.

= faw  aheot ascther fore filled oot By Lincoln
Leachers that ‘was ssspobled the ficst FIR day
lant  1a1l. ' Wo could not anewer nobt of Eben
because wa didn't koaw adminictratoes.

- We newd a chanes Ea mir par cescwrng aboot The
prabless,

= We need Lo koow just where  we staid - discip-
linm, ‘&to.

= BetTer lpseryics “For maw Esachers ahbaut proce-
durus v Junice irigh,

- Woekly stalf pewsletters datsiling BEEtinge;,
procedurs for homErScs, eko.

= Cub down evalusTing others se zheh = det's tevat
EVEIROnN Agually.

= Mued To look at an aduinistrator who underetends
the jusnios high cetting and can be supportive of
todihora within legal” rights "of the law, Ted-
Chinga are expoctsd to be pasitive spd noe assori-
tve diselpline and give ntudents egual zizhss.

= Iranefer e ©O & eeoior high. 2

[ i
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He [cesitipaed)

[T T Yt T T |

Get marmunicatlons gaing speelfizally im the
aren of dipciplins,

Hake #r. Jull Frincipal.

Fire Mp. Chatlain. :

rransier Wee. McKennas Lo elensntary,
Bill Jull sheuld be primcipal.
Fazente shoold be infocmed.

A priccipal who will auppors teschers wt Lincolm.
BE1l auli made principal.

Iring in saxe ctrong and’ knowledgeable' adoinis-
Tlator® ta reéplace McRennan and Chatlain.

Change the kdoipiptratios.

I Zesl ourd precent acdniniptrators are oot guali=
fled £o handle a jundor high; thereiore, I fam)
the only selution in for a shange in adeiniztra-
tlon {Duan and Priocipal i,

Muad & definite sot af sules.

Open comronfication from the  adsinisteation at
Lhis echool. We have nevesr had this. ALl we
bove sfe directives. 1 - 3

Fimm' policigs comderning the above marters,- [ -
don'T cknow- whaze s the . admidddbzation srands|
Teeat all  tpachers in a poribive matmes - ek be
friendly %o pome &nd unfrisndly ta others.

wark with teachers - DOL againss thea.,

- #an'L iell peaple they hove o pight s zue tes-

ghErs.
1 roally doo't ksigw,
Tighten rules and snforcesont,

= fllow Teachern To asuign detention without godng

throtdh a desn.
Hoammlonrent af Tarol Chotiein. She shauld ant
be dealing with peroopnnel, i
Faculbty comsittae should seet with Mro. MeHensno,
Ehe zlould agree te listen and cake acticns on
their segeeationg,
I wish [ knew = my Vgut-lewel* fpeling is maw
ndniniotration,
Weekly bBalletin.
fiecipline pelicy ectablizhed for sohop: SrwrBingi
a, Okpoene Taphirtn
b, Hall behavior
Werk with teachers - oot agaiess bhes.
Avold criticisn of teazhers in Iront of stadents.
Zucd Chetlain te mame other plase.
Clue Mc¥emhan in, force lng o 1lssen.
Eoen s, Jull.
Cocperative attitudes and scbions on past of ad-
ninirtracion townrd enforcing an effectiva dip—
cipline golicy. We nesd to cee faculty and ad-
miniptration wocking at enforcing rules! Ad-
ninistaters saot lead - in n big wimible way.
Evaluations are highl¥ critiesl wnd not consteie-
tive,  Zosx to be urittun fer bhe paspcee  of
desanztrating obsesver's ahility to Find fauit.
wiers 15 the help ve beed Eo becore o better
TEachar?
strenger diecipline by administemizon enpeEtailly
io Dean af ‘students “or ehamge ' in Oekn (254 b,

= Aralla=gfiity of comrsnication cith acaific=TaTicd.
= Conpigtesdn policiee in regird *s ptudsnt preblang;
- A=V the deEms i

— -
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Bbh {sontinaed)

- FUt o dtyang disciplinerian MALE in Jleadwrsbip
positien, This 1 zee af- esusial,
= There chiuld be more enppictenc digcipline {iem
= The smein cifice - and more backing of Leachers
when they adninipter dissipline.
Stricter rales with enforcesent.
 Geb aduinistration to talk to their otaff mnd
age their regourémn, ~
= Change of adnipistratian, vitlh the exceptice of
wice. primoipal ; =

{Exhibit &k, ‘Attaclied ta School
Dlstrles®s Aenpoksn]

Thn substoctive part of the abave EUIVEY EFeport comes
LALNS Rece 230 h.untu::!:d and highlighted entries. The num-
berad entries are general conclusiess of Ee survey report,
OF “the- 35 dsbered antries GrHlY ene "sTates o~ “chamge in
bdpinistratian', Thot 38 ooe -:-u:l'. af 36 a 2..:51.- O =hka J50
werbatiz highlighted responzes to guestien 35, nens of The
ntatesents sake any reference te o change Ig adrintoreatiog,
Of the 56 vesbatim highlighzed FERpOnRSel Co guestion WA,
pomeE- 10 emtires sake pome Eype af Eeinrence To a change Ly
u-.‘.unint..'r.:un. That 415 1% o4t of 55 as J3.9L. Overall aut
of scae 230 editcies, omly sooe 20 patrieg Baks pore refp-

ronce ko a-change an adelaigtraticsn - B.TX-

<3, Hs. Butler and dr. Jooes'd paroose A6 Ghe Blaryey
peport.

Mi. Butler statss the purposs of the WY TAPOLT Wi
be identify epacific prablemn, bring the problese foccefully
with effuct with fzpact to the sdniniptracion oo we o]
get . zomn ptisntion and force 14 seEel What pould be denm
[Buzler, tapg I). Leter Ho. Butler otates ahe purpode of
Lhe  BUTVEY Treport Wea 0 gathes informaticn op what Lhe
prealens wure acd To LEy %0 QET uome CONSEYUGEivE Dolutisans
{Bubler;, Taps 0}, Whnen asked 1f pact of the daxizs of the

Linesin communliy wap to elimimote choos Lincoln bdrininkcas-
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Lecs, MHs. Butler answesed scae of Ehe people did fewl that
Yoy and agreed that & thread of elimipnting %the Lirsoin
adeinigtratares ran through £he suprey Topart [Sutlsrs, taps
£0s  Ma, Butler denied that the cal=CTive of  the I:IL:"-"-H:.:
FAPOET wAR o get Tid of the fdncoln sdmipiptratoss (Batier,
Lape Bi.  Putler aine Stated thu FUrVey rEport wam oo find
out £f thewe u;n ary violeTicns of skgp Collective Hacgaining
Agrecoent,  Ms. Butler Hod dope mizilar aurvey reparts in
tther sckaclo, in. chhes ®ituetione, Ko grieviancs was filed
aver the Lifeoln prebless o op informetion from the Lisneolp
HULYEY FEpoTh tu-.:u.u tope 1],

M, Jokas Ethten. thi “uuun Iur '.'hu _ Euryey Leport was
ko get 4 clesg tuhdle oe Ehe I_I.n-:-:-ln probles. © Mr. Soneg
AgIees. that the Survey Cepart containg inflassatery noepcons-
RtruStive lLomp lJoten, tape 4§,

Hesagge Mu. Butler had done  survew fuporis in othey
oclaele " in athpr :itulLI-:n::. P oIind Me. Becler with zops
iopuc from He. -Jopes to ke the chief enginesr behing Lha
ELCVEY CEDOLT.

Lzaking at (2} Wr. Josss'g dbove stabtegents, (b ®=e,
Aonec’s "not fecomsending &ny terminaties or discipline®
Eietemnnt of Fobruary 7, befece any dispute, {c} MW. Butles's
ANGTE Etatements, [d) mE, Ectler's bafore January 26 fovizas
Eign ta work with thae Echosl disteict'n cratmpent Eo Dir.
Pexton, || Mo, Dotler's LRETFUSRLIORE 1o the Teachars about
SUsvey - EFecocamendaticns  an Jasmicy 28, {£} mMe. Butler's
Commmnta Cx gchioe] board menber Allwvige gL Fobsunry 3, jg)
M. Putler's repert coves lattes e Febryaty 9, and |} the
inst enmtence ip the concliwjon of the sur'--u_-.r_.r:cp-u:t. I find
Mg, Hitlsr and PACLly H¥. Iopents -|1|.:.r|:-m:|--":in Lhe  purvay
Loper: wel 1o lBaprove bhe LeRepess' wazking esaditicng in
the &rza of student dizssplice. and LEdzhm evalyazion Fdua

- -
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k3 A pinor sxtent o gather additional ppecifis infarsation,
I do mot find ge, Bubtler ahd Mo, Jones's purpose in the
SUEWMY Teporl Was %o have amy of the Linesin adninistretars
trocefesred, elisinated or tesminated. -:..pnh:i.nq AT - HE,
Butler®s Mteachern wanted sceathing more thao to ino, hiew to
Fila. A giioVance® statement, 1 do not find the purpose of
the dusfway Tepaft was coilestive BATgAining agrespent 9= lnv-

ance relbtad,

4%, The Lincaln teasbkss® purpone in the EdTrYny reparkt.

The Liotole itwachers saw severs and damaging peeliléns
at thi school. The Lincoln teachers hed to find a dalutiog
(Lynzh, “tops &}, .E.-Emly.n khe Lomessln problemp were pat
buhq. handled _ﬂ-ur oy, sosd i Ehe Linealn teackers folt, the
Lirceln | teachcore wapked & chapge in -:lr.i;ﬁ:traunu- Thie
FRsver Iepart shoved the Lincoln adxinictraticn tr be incose-
petunt., Hs. Bank, & Lincaln teacher, sagreed in PREL [Donk,
Eape 5).  The Linceln beachers did nob wank to kot anyons

“with the sucvey Tepart. Ms. Lynch ogreed that some ol the
ziatexente in the pusvey report unfortinately hurt.  ms.
iyech also stated that somstioes we must tell the Tyoth: and
that “if Ehe scatessnts in tha surcvey EepeEt were looked ak
obyectively., the statemsnks should: no® huet ilyazh, tape 7.

Im responss Looa leaiding guestion, Bs. Poctan Ajyrend
thet one of the thrends That ram through the survey: fepert
HuE  ah aitempt 1o change Lincoin admirdscracian | Feati,
taps Fi.

Looking ab (a] the abdve ptatements, k) the stateanpis
oo HE. Butler: albéve. {C] Tha Lipcoln teashmix' second thaughts
and fahcerns ahoot the gurvey report. and (dj Lhe ptatistical
summary of the survey seport. 1 ds nek belleve the Lincoln
CREAMCE" mAIL Burpops 1N The BurCvey fepect =i Lo chdmgs
Lineelm adsanisteabics, Thu ma1in PUrpSde afl kthe o zusvey

Tepalt waw To chonge the studept dipcipline propedure -and

-]l -
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the ceacher evaluntien procedutw. To change adzinistratics
At Lincals school ia eply ‘a threaad in the SUIVEyY Ceport.

15, ke affect of Lhe survey Eeper: oo the Lincoin
tcheal admindstration, Eon _Lincoln  teachess  and Linschin

ItﬂﬂﬂuL5.1

The ourvey repoct wea demaralizing bo the Linesln md-
piniscration [Pestan, tope 7Y, ML, MoRenksn WAL GTURARS by
Ehe purvey ceporti The purvey sopert affected Ma, HoRoeman
Physically, meatally opd hees repatation  (ScKennan, tape LY,

The Rurvey repert diviced the Lincoln teachers ints th
grocpo = fof adeinintzation and against acministration. Lome
oL the _L[n-:u."m_ teachers vere forced to declde -uh._mh gruap
Bhey waeld be-part oF. Ms. Dank isolated] hercell I'Jul;uul:t-
she wis dptinddated by the wmops vocal pecplss  The Linealo
Lnachsrs wers vecy upoeE, The Problen betvesn Lhe Loincols
teachere g Btill going on tRonk, tope Sp Van Yaliaerdherg,
tups d: HoKennam, Capi b7 Pootarnr, taps= The

The Liacdln nur-.'ry-:zpnf: Wan demeralizing to the
Lincoln stedents (Footsn, tape 7). The EUrvEY teport had g
negative wffect on the Lincain stedents. The stodencs wauld
53y "We arm the warst bdnch of: kide ¥ou ever had® and Yarepts
we auful®. To minisize the pegative affect of Che EuIvay
fepast on The stadents, Mo, ¥cKenoan spsnt o lot of time
S@ddkRicing. the Lincein .otudents and dippetesd =hp Lingaln
teuchers to do the naze [MoKenoan, tape Ej.

26 During the niddle of Febroary 1964, Dr. Fostesn aod
Hr. Jeame had an engoing exchapge about the schpal Merriclkip
poiley af placing & letter of appresintics in the tescher's
peroonnel file who gavs to the United wWay. ¥i'. Jonen, Lr.
FPoston and athers attsended the February 43 scheal bascd
poetlihg.  Unec ol the echaol- board sesbogys wanted. to tali
abedt w letter frea bhe Soolder seboo) fatulzy Lo the Sxecu=

=33=




tive Dirsctor of Lhe United Way. The Baulder facplny Jekter
waz objecting to the letters of appreciation. Afser hEaring
Lrem bath Dr. Foctom aed Mr, Jomes nbaut the: ostter, tohe
ochool board directed the sshnal a.iu.tnl_“r.::.-:-: o dimcon-
tinue the practice of putTing a letter of sppreciaties inko
the teachecs'! parsconel file for thaee tepchers whs gave to
the United Way [Jeaes, tape 3],

He. danss Judged that DE. Fosion Wak viglbly angey couer
Lhe United Way nppreciation lecteca §TOREs, Taps 3.

27 oo February 28, 1%03. Ehe Superintendent's cabinet
hed 8 mesEing. -~ Tha nuparintendent's cabifint is & Greup  of
sentzal ‘office adefnistrators and one bullding principal,
thet mests with tho superincesdent to dii-;u'-:-n CUrfusnt prob=
iens, prajects and  pagt, present, fOCEEs  aotifEm cf tha
#chool bossrd, Ome of the itess of the Fabicusry 28 mesting
Hen peEparted ae folldowe:s

Tha soliciting of Board Megbers ef eopcerns of khs

Echcol district, withoot following cthecugh the

chals af coesand, pricr Eo going - te the Baafd,

Wwill be Ssapidered as 8 act af incubardination.

Thoas wtaff musbers oot absecving JHhis proceduse

AL BApesl to recalve the apprepriate seprimand.

Thiz will effect all ataff menners.

IExhilblt B, attached 1o the Scheal
Didtrict's Rosponze].

T whove Tepark was produced by a building prifcipal fram a
lengthy diccuuslon at the superinzendent's cabined pes=ting.
The rmport of the paperintesdsnt's cahinet mEeTing iz Ehe
method the superintetdent's cabinet uses ts comranicats with
the othuf school adwinictrators.

The BEA received o capy =f ERas Feorsary 28 mesting
fepart Cece mchool boaed pepher-Howard Sicespas. Mr. Joniks
did mot keow bkow wide the zeporc ef the -Soperinteadent's
caninet geetiog was normally distributed.  After receiving a

copy of the guperintepdent's sabine=-g Febroacy 25 meating

e
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Teperl, the EEA Aid widely disktribute the peeting L HIH
jJonea, Lapes 3, 1. p
8. Dr. Pastom SoBEendy That the above report dosg not
‘refleet what r_ra:mpi:;ﬁ an the puperintendent's cutinet
meeting: that the sdaicdistration was having probless with
LéAchers going to Uw echosl baard with perscaal matlers
Without first follewing. the chain of comzand; that s school
digrrict operates zore efficiently if the echool district'c
anmimlstrotion can deal with a peoblen first; that his com-

menti st the superintendent®n cabiner mepting, were in lips

with gehac] board pelicy 272@, BEpra; That he was 6ot at-

tempIzng Lo ptop the t.qa-mu_ﬁ dran talking with the ackmpl”

board aboot aoy matteri that 46 Leachers wanted to talk ko
=t school board abewt s perscqial iosue, the teachers should
talk firat 1o the sokagh odutndetration; and if the toesher
Wanted to. talk to tha Ehe gohosl bonrd wesbere ahoat &
public La=ue the teacher can talk to che school Egard ficmk

CPoeton, tape 91, Soth br. Postés and e, Jammn agreed Lhatk

it isx oot preper for o teacher to eantacs a scheal boxzd
zesharin] outside the chaln of carmand abour il peroocaal
BiLles {JOOES; Taps 4] Poatoh, taps Th.

2% Only oans teachaf wag confyapbed oy the gchool
adaitdntzation for tslidrg 1o s cohool Board Daxbar wbout o
Farecsminl  lsoyo. Except for the oBg  above Tekikher, Lhs
seeofd contelng pm evidenco ef She crployer reprisending,
ihrestaning bt Papsimand o intimidating & teacher for
telaing T A pchocl Doacd merberd{s | about Tl EILCVEY FEpRAEE,
ke Unlted Way letter or other BEA bupiness Ldanes, Tapes 3,
4 Footon, tepe Ti. The record caplsins oo wvidence of tha
erploye® waang Schacl Neard Foliey 2729 to Actarfecs  with

dhiy protecied BEX pusinens.
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A9, Distsibution af the filryey ropark,

The survey report circulated thevugh the school dige
trict; parts of ihe Brllinmgs commiinity and bhe crece [Muklsr,
tape I: Denk, ‘tapm B: Lewney. Tapn 5 Mokenno, Capo 9
h:F!_lnnul.._ Tape ). z

The BE& docended only . Ee- give: gepies-afl . ehe ALY
Fejort 1o the Lirceln teaclisrs. the Lincolp bdrinistraticn,
the schiol district adminioteation and gohool bBoard mesbays
[Jones, kape 3). The BEL offlén infoemsd M5, Butlear the
Lumier of copisn of the Barvey reporll warn needed for diptri-
AuEnicn [Butles, Eape 2). ThHe duirey ropert van distributed
in the fincoln echool by BEhA l:ltuh-ur:.' [defqims’. tope _:i|- §i:m

. Bf the L-Jn*:nLn FUPPOLT BLAff asked for Ceqies of the survey.

FEpOIt. HEA msxbers did give Capanz of Tthe gurvey Foport Tao
the Linealn’ suppors stafd ilynek, taps @), The Liocoln
Enagners did not intend twachers In othar pzhools 15 get
Copied of the murvey report. M. Lynch did nok koow liew
tenchers autoide of the Ligcoln achool @a% coples of the
Lincaln sicvey repers fLymel, Tape B},

¥o., patler did not keaw of any DEA mexbers disteibuking
Tim Burvey report and could not may nc BEA. sembazc diagri-
buced the Lincolm Bupyey ropact [Butler, Capa &}, The DEAR
took no oieps Lo 1imit vhe distribotien of the augvey TEpOLL
[Jenes, Ctape 3 Yan Valkerbherog, tapn 4 Hutler, tape 2.

shortly after Pebruary %, Eug copies &f the survey
fepost were avaflable 'In Meadowlark schosl, The firet copy
af the gurvey s=poct yae brovght to Headoelark achoal by a
Speoch therapist, on jtiperase teacher.  Ths spench therss

Fist bravelled %o  all eschosls in the SIPZOFEL'S npchond

E¥Stel.. Thot dpeech therapist pasidinates the op=ech tharapy.

M. Lowmey.. Frimcipal, Mesdawlark schagl, “did met know 4f
Liln gpordlaabar of kpsach Lherapy L6 4 zeabe= 4f ehs el -

o
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lective bargaining umit [Lowney, wape 5). Oy coeth i mimg
thege fizte and the findings in fact muosber 5, colleerive
Bargaining unit, [ fied this cocrdinator of opesch therapy
to be sutzide the eallective bargaining omiz.

Me. Zowney did not” know haw the swceqd copy of the
auFrey  report gat 'I:II:-- ithn goffee tabile in the teschers!
leunge. At the Mendowlark school, wll otafl, muppact stafE,
kil parent valunteers ha¥n acceps oo the terachazz! lounge
(Lowmie¥, tapp 51,

; Skarkly afrer February 9, a copy af the Linceln maccer
FPUpOTL Wen availlabls in the Pendsrosa schsal either sn the

Frincipal's desk or the I:.':m‘_"mru_' _1:-.:_1i;a.__ Like Mgodowinrk

"#chool, the Ponderoea “cchools Leochers!. lounge 16 open ta

Bll stalf and volunteers. . Ma. F‘il:iﬂﬂﬂr'-, Frincipal, Penderocs
scbocl, did oot knew how a copy of the durvey CehobL got
lata Fondescsa =mchool IMamemnn, tage S5,

Mhile Me, Mowaman Woi ak an April 13 gonferesce dn
Bozezan, GMn wos goedEiansd by & profescor ahoyt the Elryey
fepert.. The profescor did not state how he found oot abayk
the Lincoln guIvey Fepors. April 11 is after the 3illings
Gazette feported abeut the Lincaln Furvey repost on Marsh 1%
anc 15 (¥esszan, tepe 5 School Bistrict Exhibit T,

Hs. He¥ennan called the Flasgow Montaba wmchopd pvates
nbaut amather schocl matter, A momber of the Glargow Echioe]
Semminily  BTeled he had a &cqy of thae BUTIVEY YL&pobt., When
Md. KcRennon asked the gentleman from Glangow how Be mot g
cepy eof the survey repart, the ponblezan  just laughed
(BcKennan, tape 6].

M. Mchennan has had me knowledge of ow the surver
EEport waz digtributed (MoHenman, kape ). o

Fim Lareedr, mnedd cepocter fop Ehe, Billiugs Oazetti,
gsked Mz, Jones ko ses cr o cat g cocpy af the. sasvey coport,

1. P
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Hr. Jones refuded. DBusing eme of the mrElings betupen tha

Limsoln teachers ang H.t'- Jehigd, Ehe Linsoln teachers sdid no
Lo the pewspaperts Tequeat for a4 copy. of Ehs Supvey Feser:
(Jonen, tapss 3, 4 Nook;, Leps B).

1. Effacs of the giptribhution af <ms BEITRY TRport.

He. Butlerc agresd, in. her cpinion, - {t vas appropsiate
for the suyvey Feport toe be widely distributoed through the
scbasl disceict. When asked do ¥ou think it wak appropeiste
o have s Subvey repors with REatensctes lika (quote cmitted)
Sifculating throughout the comsunity, Ha, Butler genesally
answered that she Ffait it “Waz nob apprepriate bo Hava Ehe

kind eof p.cl:-l'-l-ml. Wit Iun BT Lincolfy and thas besaise of the

_nu.l:u.l.u of tha J.I:"E-ul:t:.u.l:..ﬂn the hHod ip che BULVEY report aod

the :rur.;u: oke was told, she would ANSHRE YEE (Dutler, tape
= I

¥r. JSopoes - helisves the BICFCY report in tha wromg
hands. people gutside the PEGoles, could do hare %o bhe
gchosl adsinicteation., Mr. domes felt that it wap pan
Praper Ior the  oepwey fupers Eoobe genmral krawledgs in cho
COEDONLTY hecause. the “BEA wad nttempring oo resclve the
prebles Internally sc tha lowest level and becsuze the BEA
anly interded to give cuplen of she Wurvey fapart Ta the
PESple dnvelved {Janes, taps 3.

M grodp of aeven Tendeross Eemchorn, EEA magbess,
drafted a etksr of PTOT2NT Eo the NEA boacrd of directors
sbout the Lincsin SUEVer Tepert. The seven Ponderoms teae
Eiers Lhought the Linsain Ruiver Taport ohoild haye T
landled gifferantly and Ekhe Eirvey feport had 8 negative
efimct an the m.*"1-|-:-1 dinkzicT. The Peadercoz “teachess and
the Pomdiurapa principal had a snpting '-:t.h Hr_ Janpes akagt
the Lincoln survey resort, the unfals inbor practice charges
and relaled matters, M. Jones told the Fondutoga teachers

=37=
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Bape-5; Teston, tape 7). 2]

n
1
Lhat The BEA erred ig the distribution of the ®Urvey repoast,
The lettar Of DrOTASE was never daliversd (Moussan, tape 51.
Meabers of the Billings colanity anc teachsrz from

el

cther mchooln were taliging &heut $hg |:l.|.|:'.l'-|:|'5F sapert. Mesbarn
of the hillings comsunity and teachers from ather ochools
would awk. Lincoln teachers apd school adnikistszcors Lf the
problemn at Lingsln Junier High Schac) were as bad o Ehey
Yefo reporied. Sams Lincols parents wete pleased witl ihe
aperatioss af the Lisseinp -schoed daring . the 1963-84 oohool
Yeaf. Sone Lisseln parents waouybd q‘uth'l‘.:l.qm- the Lincals pd-

mninistreticn about the Lincols predlem {Vas Valkecherg, tape

4r Bank, taps 5 Lewoey,” tape Sr Mosomin, tape &) Molennsn,

Tha net eifsct ef the Lineeln purvey and purvey Eeficrd
WaE ToAT It wap aboelutely disecptive and clressvspted agy
EHpaftenity  thn mchool dimtrict hed o take Eppreprinte
Acticn &t the Lincoln school. Dr, Poston was net sire what
e purposu af the GLEthaYy ::pnr-r_ uq:. but the Lincals SUrvay
fepast did sat sccorplich the desized affect un stated by
A4, Butler apd Ho. Jones, The Liseals GOIVLY Eeport back=
fired.  The sureey vepept hod no effect an the #ehool board
HocarTying  out the pelicies of the school besrd,  The
Likzeln survey ropart pravided a red [lag of hoozilicy Lo
othar school adzinistrators whe face difficult issues. Tha
[Enceln parvey repact underBiped the adeinietrative steci of
other ndzinictrators (Paptan, Capan b, 7],

The mchool adninictraterd ace tenused teacherc and bave
gll the mights of tenzred teashsrs. The Lipspln school ad-
miolstrabzre® rights wesrs ran svac 4% ‘the Lineals survey and
Lincoln sutvey eport, The scbosel dictrict has the right to
da all the evaliatian of the tesckerc and winipaptrators. Ly
cohool board polisy. The collustive Dargaimicg sgreszent

=dEw=
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only sddresoes the gquestion of ewalusticn of echogl giskrict

Leachers (Fostan, tepes &, 7; school disTrict policy 6ATP;
articie KV of tha collecrive kacgaining agtonzent},

L. Panton stefes $He Linooln Eurvey Teport wam oot
what he expected; thet he did not get what he wanted; chat
he did pot sapport what he geb; that what ke got wWes A
quanral ﬁtmrhl-l.nm:l dvice Lhat he could pot do eeything
sbout: that he did and would have supparted a SUIVey CEPGCL
Lhat vas theraprutically critical with specific peeblens he
|'==|:1ﬂ TeGpand Lep that he did not support the Lincoln BLEVay
TEpoTC- baing dstviboted in ocher schoplin and Eo nes-tee=

chergy that the teachess talked to stSdents in tha . =lsng-

“ Xoemr. phout the Lincaln probless wnd the Lincoln aurvey

teport) and thet in his. micd the Linesln probless. the
Hifvey and e Lincolm secvey TEPOrT wae handled  Badly
(Fanthn, tapes &, Th.

M. AzReonan boljeves that 4§ Lhe Lincols Lescherc on a
ans-to-one bBasip or in & =mall qeesp had  discegaed  $he
Liszoln probiless with her, the effect would have boen tarn
canslructive Chanr the survey repors. Ms.  HMalesnan believes
that LI the purvey ropsct was kepb within the Lineals school
the pusvey report weuld not have been soo destrustive and
thet a lot of the Lincaln problexs ceuld bave Been enprecked
iMzKenman. tape §).

32, Batween February 9 asd Narch 7, 1984, 0. Fopton
galled nr. Fooes and asked that the BEA stop distributing
the survey - report, Dr. Papton told Mr. Sapes  that Liin
Eetanol board mesbhers had get s copy of tha survey R A
&nd that come of the schosl board members wess upssT. M,
Jomea replied To D, Pacton that the BER I:-:ui intended oply
ba parties dnwalved, amd that the abevn” dintribotion wae
azcopplisied in e or thrae deys arcer the Fek ru.\;ﬂl 3

EcL P
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breakfant ' meating,
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distributich was moOT |Jones, Cage 3§,

1. 0o Hacch ¥, 1964 M, Jonez seceived tla falicwiny

lnkter frea Pp, Pootai.

As Yol know, you shared With me g cogiy pf the
Ysurvey RepoEt” on Lincein Junfas High - Selisal
which was coEpiled by the Billings Edocaclan
ARECCIRATION,  PUCpOrting to Ceport the corsunbp of
the teachers af [dpcaln Junier High Echaol =eq-
SELning the admimistraticn of ehat schos], 1 &=
told Ehat the Survey Repert wag wide 1y distributed
Lhroughout the school district ang iis parzannel,

Om bekalf of the foard ef Tructess, the B1llinge
Edusation Asecciation's - actions  in eolieiting,
corplling, " amd isdiscrisinately distribiiting the
Survey RepOrt arm ptrongly protested,

For jyaur anformelicn, o espy of Tha 5-.;F|:r Hepert

-hiaE en revievsd by the disceicEfs BTTOERsy,  and

be ipferes us thak the stalesents cembaiped charm—
in are lfbelous,” and that ¥odr circulation of the
docusent presmnie grousds. for an actian dgainst
the  Billings Edueation  Aascciation far Gibel.
Additfopally, the indissrininace digtribocian pf
the Survey Report appears to capstitute A vicla=
tion =f Montasa'r statutes  and Sghan]  digtsizt
poligien Fesotving te the diateict the slght to
#ralaate its emplovess, and Co maks ala BAGAFETANT
declsicha concerning their emtention.- & cimilas
resecvabion of managesenl rights (& comtoimed §n
Lhe collective bargainiog conbrsct. which ' your
organization megatiated and approved, Therefars,
it "ip the pchool dintrict's position that =he
Exllings Bducoticn Asscclatfon hes violnted he
mezmn af the Sellective bargainisng contract b its
imdiscrininate  circulation  of  this ANGIYEIUE
GLLEhair,

ur- attorney further infepse us that &he vigle-
Licna of stabube and pelicy, amd the dndiscripi-
Lata zicculacion of libelaus statesents, provids
groands - far disciplisery action  against  those
ochaol Qistrict emplovess Wba weres dnvelved: in
Goligiting, cagpiling, &id dipkribaeing the ELEWmY
Eeculta.

Pramulgation of the Survey Aeport dm elso: highly
arprofepsional eendact on the part of the Biilines
Feucation Expocintian.. The solicitazion ef &nony-
pead corpliinga, and the widecpread dictributien
ef the - amanyzous Cossents, Sevenls o Langarmis Ly
~fimapensible aitbitude on Lhe part of Ehe Billings
EduTartise Asmociation. This type of irrecpopsible
Eehavicr certainly sppeacc- T ke of LS iEtance 1n
achkieving vhat siet phe rha ARBCCIRTIan'n gosl of
foaLeTing nep=spoperaclas and iUl dimation. witk
SoE s curishd  adrinietatlean  ins BE=zd, Liigmed,
Euoh: swthods arg nas heElplul Ed censlitian of amy

=40=
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breakfact meatlng, Thersfore Dr. Peston's Eequent to BLAp

distribotich was @oot |Jones, Cape 1§,

3. 0o Haceh 7, 1984 M, Jonesx seceived Ela fallovimg

lakter Leen P, Popiai,

-har been revieved by the 4

fis -pos knew,  you  phared with me oo cepy of the
"sUrvey Report on Linceln Junfor Bigh -Seheal
which wae compiled by the Hillings Edocaclan
AREDCIRTIOR, PUrporting to feport the cormentp of
the teschers af Ldrceln Junior High Schaol scn-
SEning the sdmimistraticn of that schsel, 1 as
told Ehat the Sirvey Resect wag Widely dictributed
Lhraughout the school district ang iis Farmannel .

{m behslt of the Board of Troctees, Lhe Billinge
Educzation Asmcciztion's - motioms in  sorlicizinmg,
rarpllikg,  and lndincriminatnly distribiiting tlha

SuEvay FEpOCT arm etrongly protested,

For your anformaticn; o tﬁq_-,- of the Sarvey Hepert -

Strich's attornsy, and
be iRferms Ut Thak the statesents gceobaiped Elsra—
in are lfbelous,” and that Yeur ‘circelation of wha
dacusent presnnts grousds- for en actian dgainst
e  Billings Education Aascciation far Gibel.
ddditionnlly, the indissrininace digtribocian of
the Survey Report appears to copctitite n wiglas
tionm =f Montama'r statutes and aghac]  distsizst
pelicien fesorving te the dlatrict the =ight to
wvaldate its eaplcyess, and to pake all oaongezent
decitiona cancerning thelr esten-ion.- A olmlilas
Ieservation of mapagesenl cights L& gomtoimed - in
Tthe colloctive bargaining cantresct, which LT
organization megatiated and approved, Therefars,
it 'ip the wchool dintrict's pogition THat Ene
Billimgs Educaticn Assceistian han Violated rha
masan of the Sellective bargeining cootract Bif its
ipdiscrininate cilrculation of  this ANGIYESUE
BLEGY.

Our attorney fTucther infersme us that the ripia-
Licng of ‘stabuybe and palicy, amd the indiscripi-
pere Sirculatton of fibelous ctatessnte, provido
geounds - far disciplikery asction  against  those
ocheel district smplovess 4ba vere dnvelved: in
Boliciting, ezopiling, &nd digkraibuting the Luevey
Eeculta.

Prarmlgation of the Survey Aeport ip also highly
urprafersional ceadict on the port of the 5iilings
Lracatien Arpociation.  The toliecita-ian of Eneny-
pEod  conplaincd,.  and the Wideppread distribotiey
B the  amanyaous  Coesentn, fevesls o dendgdnraysly
~Eiunponsible artbitude on the part of bthe Billings
Educatisr Apsociatian. This T¥E® cf irrecpansible
EEbavicr Sertainly appears o be pf adGiEtance in
achieving vhat suxt he rhe ABECOIRTLAR'w gopl G
fonLering nép-sooperatiss an: ipbubgpdigation 9ick
SoE cEuErent  asTinietrabion ins Bt ==d, EH-L LS
Euth: zethods are not helpful & cesziutian of Ay
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#asrions problem, Patticularly pince chey chow a

disdain for _and Ao attespt to ky¥pass thie pre-

scribed policies and procedures for action.

fs there are groupds Tes both litigacion againet

tha Billinge Education Assocjation and digcipli=

ALY astion agalimt yoursanlf and ebher teachape

invalved in gathering and distributing the EuTvVEy

fepults, thepe are opticen To yhich khe Bogzd af

Trustess mugt give sericss conaiderscion. i there=

fore &k that yea cease and desigt oy furiMer

distridution of or ecament on bhs Suvey reoualts,

Al tha® you meer with me pe gy office on Friday,

March 3, 1884, at 2:15 p.m., %o furtkas digcusg

Chim isauW ‘and its ranifieaticns W (Exhibhit &,

pitached to the Unfel¥ Labor  Fractice clargn |,

HY. Jopes lef: g phorocopy of the letres a® Ms. Butlmc"g
office because she wap OLC of towun for o few daye ac’ a

Lralning wesksbop. Mr. Jones had & s=eting with the BEA

Baapd of Dirsctorg. (Jones, Teps-2h,

34, Hom Rupeell, a-tmacher a:z Lhs .E'B:Iti-r Lenter, and
Blternate gepbar of the BER BEECULIve board, sitended 1he
Soard of Director's sesting cm eacch T, 1584, Br. Pootonts
Anrch v fetcer wasz discizemed. Ths BER baard of Litestars
preferred that Mr, Jdeans did nes gast Hith Dr. Foslon alomi.
The next Right, March H, Br, Nueasli learped Thot Merk . Jores
hod po one ts go with hinm to the meeting with DE. Papkos aa
The Boerd of Directars prefesped. My, Rassell valunteer el
o acooupany Mr, Jopes to the mesting with Dr. Pextcnm, He.
Jonss inotrustesd MT. Fuzeesll To Fallpy the proper FEECRSuIEs
10 Sacuring lédve fixe o attend the neEeting.

About Y:40 a.z. oo Marek 9, Mr. luszeil Baked hio prim-
cipal. ME. Crumbahes, for leave tims He sttend the  Jogos=
Faston meeting at 2:18 that daw, 8, Rupoell aldo nformid
Hr LCrishaker aboul M, Jones! lnEtrEust s .

He.: Crarbaies  exlled the pohodl Higsrict adminiscrn-
Cian HE. Combaker probably talked ta ¥ic, Bagess firct,
thea ko Do Peston, Lr. Fogtom eaplied s if Mz, Dunssil

o To leave hin ciacerace,  PEr, kusiaell Fed elngriroan tem—
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ponsibilitied with the thipd tine bledk st 2:00 p.b., Witk
n-'tudunt clesr Up =% 2:20 p.m, and with the satudent dississal
at Z:40 p.m:  Hr. Crustimker did set get a4 chiance te explazn
Le Do, Fosteu that Hr. Rosenll®s glass would be coyered by
snother teacher, He, RusSell was present wvhen M, Crumbakoy
called,

ACCE:BD dsm,. Mr, Russs]ll larft g aukaage for My, Jdeqnes
Lo gall. Hr. Buakell talked bto Mr. Jomed 4L nean,

He. Rupcell cluesved that the ather six mesbern of the
BEA board of dicectors ceuld ru:l-t. CECuEe leave tipe ©o alisnd
the Jenes-Fostodr meeting bocsuse the cthes boscd beekecE
have & lenger clama schedule {Fuscell, tape 4: Jooes, Caps -
3; PFoston, tape 7] = =

0. chfver Meing informed about Mr, Wusssll'c denial of
leave time to attsnd tke Jones-Poston sgdnling, Mr. Jénes
tried o get & lawyer to eTCopd the oeeting. The Lavyok
could not Begacse of short tine netice wnd schedulihg,

Purirg this kime, e Jopes did Calsx ta the. BER's Jegal
caisnel from Giewat Falls abait the megting, The B2 lagsl
Counpel lnstrusted Ac. Jones not to give any incTiTinaring
izferzation ot the mpeeting. M¥. Jppes did pot have tioe to
fontact anyone elgd sbout actending the zecting.

At no Lime before che meeking did Mr. Jooeg ask Dy,
Fusben Zor. & uhicn representative at the sesting [Jooed,
tape 1 Pocton, Tape Y.

3b- 3s. Foctom, Ms.. PcRennan and Mack Jopso were pro-
Eent ot the Hasch 9 peeting, ©Dr. Poston fectsted Ehe ST
bents of the Xarch 7 letzer. Dr. Pooctan asksg Mr, Jonec i
iLtarted the fsurvey, vno organssed the surl.l-.y._.-.-l-.;u in Lincoly
Schzal skarzed the sctizities, and what '-::u. ZJanew Ehought
soilld bé appraprioze dtaciplinacy s estien for thece BOCLYE-
LiEm.

g
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Ta thare guestions, Mo .]'-:-rl.en did mot Ensyer and im-
faroed Dp, PPeosten That he Wasm .ml-ulnd k¥ legal counsel not
e favaal  anyLhing that say he lnerlsinstlng to himsell ':'E.
(ot o} 4

Tha “parting did telk- aboer the digrerbucion of the
survey.  He. Japes did tell Wha they diserihoted the sutrer
Leport ©o: M. McHenoon asked Hr. Jomes Af be was toyihg o
rein ber, WE. Jones reflied no amd stated the sucyey rsport
wal ROt peEscEnl. S

Egonln, HMcEepnasi-Poston  rceguested . the names i  ithe
individoals involved, The meeting e:u:l.ed with the parkios

igj.'\-l:::ihg 'I'.d eall _,_h.u falleding wesk akd _:.Lludul-l:l a IlE'\-El:l:nﬂ ]

cmesting with beth legal counselo present. The I-:llll:-'u-up

mesting vith legal cocnsels present never ook place,

¥r., Jopes  pever directIy asied Dr, Postan for untop
represectation at the meeting. Ac no time before the mest-
ing or during the pesting did HMr. Jomes ack forC anion CEpCe-
santation. At ne time daring the-.n-ueting did Mr: Jonse nzk
DE. TFasbes Eo ebap The smebisng. NS Janas did £aT ¢h3&sC Ca
poet With Hr. Peston calcne besause My, Jones thobght. Do
Poszon hkad made op bhis mind and Mc. Jones had oo one to
rapresent ifm if Dr, Poston agieed, HE. Jooes siopiy did
not ansWar- the goaestions. Or. Toston drd not insist Mark
Jones anawes the guesriopn- fJomas, tape 3; Poston, tops 7).

27, Mx. Jopes Judoes  Crom Or. Fastoo’'s questions -that
if ke tTook the blar= for the curvey Tepect thel dizcipline
wam him ard 2 he noned whe was Liwalved ip the surjey re-
bty Ehe dlasiplipe @ould be Lhelrs {Jonss, ope J).

38, &y way i the ¥Matsh T JatbeE -11:"1 the  Mapcy 2
meataing, Tr. Pozion Yo 1:51;1:‘11-- -~ |.'J.':_.l|.:h'l'. AnpaT This Hay
the Lincoln sufvey report was done, Ir. Foston slated the
cojective af the ochool -dibTrickt Wwag ' tc 1_5;_'-3.'-:'"' Lincoln

_q: -
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Ta these guestions, Mo, Jopeg Aid mot &nsder ang im-
Fasmed Dy, Puesten Thart be Wan .il"_-lullluﬂ By legal counoel not
Lo seveal  anyrChing that say e loerisinsting to himseld ':'E.
oiEheErs .,

Tha ‘partios did telk. abopc the digtethucion. of the
gurvey.- He. Japes Aid tell wha they diseriboted the suceey
Leport To:  Ms. WoEsnoan acked Mr. Jomes if be was koying Eo
rein ber, Wr. Jones replied no amd stated the sucrsy r&part
wal NOT personnl. =

Egaim, Hcfernasi-Foston reguested. the names w=f  $he
individnale inwolwved, The meeting &nded with the perbiss

agreaiby ta call rhe follewing week wpd _;w__imdul:: ‘& second

cmeeting with beth legal counsels present. The follow-up

pesting with legal cocnsels present never toock place,

¥Mr, Jopes- pever directly acked Dr, Postan for unbaon
representatian ot the meeting. AT no tise before the mest-
ing er durimg the noeting did Ho-. Scoes ask forc anidn repres
eEntabion. At ne time duasing the-.n-euti:; did Mr, Jonse ik
D Pasbes bo eLap The smeblng. As. Jansae d1d 20T chiecT To
pest WATH Or, Peston aleone hesause My, Jones thought Do,
Pozton hed sade up bis @mind and Mc. Jones hed ooooone bo
ropregefit him if Dr, Poston agresd. Mo, Jooes siopily did
not ansvar the gaestiong. Or. Poskon did nok ingist Mack
Jones anaWer the guestionn {Jomas, tapes 3; Poskon, topE Th.

37, Mr. Jopes judges: from Or. Tocton'o gquestions Lhak
if he Topk the blops-[for the purvey reparlt Ehot diecipline
wim hin ard 8 B naned whe was Lfvalved in the surndey re=-
post, the diagiplipe wauld be theiro {Jonss, Zzpe 3],

A8, By wWay ef the ¥atsh T Ietink i::ui the  Mapcl 3
arabing, . Pezbtan vas teglsissing & pt-::.l.:h'l'. AR EaT This HEY
the Lincoln Survey report Was done. Ir. Fostaso mimted toe
coisecive of the ochool digtrrckt wam ks -tﬁz.thﬂ Lipselr

- |i]__
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supvey report  lram happening  agaio,  The damage of the
Lincolo survey ceépett had alresdy begs dome. The lettec and
the meebing -Was a chence for OC. Foston and Mr. Jones to
Wazk auk 8 course of action for bhe future. D, Pogten
frated That be did nok intend ©o diascinline Mo, Jones; end
that be did pat intend ko stop HE. Jeqms  from baving 2
FepreFentative ab the RAerch 9 meeting [Postom., bape 7))

A%. Wr. Jooez weE Ba¥er disciplined for tha Lihcoln
gurvey er the "Lincoln survey teport. HNo one was eves din-
ciplined fes the Lincolm survey of the Lincoln survey Fepsrt
Adones, Teps 41 Paston, tape 7). Lacking at (a] D= Pautomis
Latter of Maxek 7. (k) Rr. Fostoo's aetiess =f oet-insicticg
. Jonee snewer his Quesiieon of -Harch 9 {0} .Dr. Paafon'm
optatepent of support for am Aehewse, epecific, therapoutie
Tepact. (4] DE. Pantom's ptatement itHabt the schopl dictrict
intended to step the Lincoln survey repart from heppening
again, and |&) the Ffack that oo one was disciplined for che
survey report, I find the March 7 latter and the ¥arch @
mueting was To step & future survey =epost of the type and
ciwizikaticn of Lincoln f:an happening again.

Looking at the zape: above Ffucti, 1 find Dr. Poscon's
March 7 letter and Mazch % mesting tends £ be cosrcive
be=cause af the pumber of tipes 1ikel and litigation &r=
stated.

40-. 0n March 1%, 16 and May 332, 1584, the S5illings
Garefte topzried At Length  about the Lincaln Eurvey Ceport
anid. Télated astivities [Discrico . Exbibkit 7, ¥s. Hook
Felieves - that tla nevspaper ceport of the Linealn xucvey
ceport mode Lhe Limseln problems seond much, wores than they
vETE (Honk, Laps %)

4l #ITEr The -Fiting: of She Unfair’ LeFar Praccice
Suirgan Or, Popton dalled M. darwe. . In :gfert-r_-:t o - EaunT

g =
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- frators.

First 1a zemcern sver the poscible digraptive
rifsct of such survays on the svaluation jrocess,
By statute, dizerick palicy, and the paster agene-
mant, eviliation of administrators ic resus=eed to
ihe district beard., &y ilpz gum contyack, the BER
has -wsived esllective infiuence cvar the Eva fua-
Lion procese. Dnogalicited mnd biased SUCVAYE §ilch
46  Che Lincolf. survey arm not helpful kg the
evalistion procmss, and they solleit conoluriand
mot focts which eould be peeperly “investigated.
The ansoymous scacce prodices complaints which acs
Umvertiioble. They ace. subjective rather  than
chrective, and thersfore she coaplainke aire aof
Houbtful walidicy and trastueethiness. A mEjor
factor in this esocern Lo thar  Tha zpe ol Hueh
Borreys  could appear ta be mn attanpt’ Lo noth
bypasa the normal chain af recpomaibility and ka
presant A vifletr of pegative criticioe While
protected behind the cloak of anonyEiSy, This
Cypie af approksy could parsibly- he naen 50 Wiedic-
Live with little Lrcntworthy merit and ig mnot
felplful ee  eventus]l resalusion of any periaus
Problere  iryelved, In  fact, it may =lticate
againss evaluntion asd sccountahfilicy of adminice

aecond 13 the coffern for patential- vislatipss or
the righis of the nsubject adninistrotsr. The
exlicitatien of anesymous Hogative casaenkp to be
presented 28 fact deprives the sdpipictracer of
Ehe hagls plementa of  due FrECESE: - kil abjectivi
Bearing, an spportunity to challsnge data, snd am
Cpportunity ‘o confrant these paking the chazgea:
A Dlaged purvey, such as the type used ot Linsaln
Bebael ‘which requastsd snly negative ComsEdiEn., iG
prebably peither fair ta the Eihinck D0E reprEnens
sative of total parfeomance of the semas] sdodnts-
Tratar in. questicn. Even if not ke intended. Lhe
ARSRYTOUL negative survey 10 n perfect vwehicls for
making snd circolstion of unfounded angd Libslegu
stansnts and sriticioes, which elther voulé not he
made  if the moker faced public disslodure, op
cald be peeven false £ the facts anderlying Ehe
charge zould be fdentified and investigated. &
BRJET  oomsesn 18 the potential efrect G - Eh=
ddsiniotraces of the trrmeponeinle dipclocurs of
unfair  and  nes-rebuttable anonymous neEgaTive
eriticioma.

Thizd i= rconcesn over the wifeot of T Ehrd w i A
Ak achocl functioning. A biased survey  outsids
norral sharmels could be vieved ss contontisus and
anlogualsilc;  father thah a4 SincBrs asterot ti
warh out any difficultiss in & tessonahle marmer.
Ehe aglicitezisn procesc ltenlf, "which Focusen ok
and solivite megative coemerte, “only astves to
exacdchate: any exirting froblems  ang strenothsn
any EXilSbing negacivity aor bagfedlicy.. The BEA'D
Appazect willinghesg {0 Use these acsveys alas
Cadta mericus caubis on asy possibilisy of hels
for & paruaakich, IT further rcauid creats an
auversayy reiptinmakip Setusen sininiacsetsre - and
LefRchwrs Wiipn e eeviodsly coonCeE-productive te
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the developoent of  the Eplrit of ecopscation
meCefgary to work together to provide guality
education and teacher fob oatisfnctics.

L5, and cercainly moss ipportankly, I a= czo-
ferned abolit the wotivation fepr :he satvey, [ am
EII:-‘TE_I.Ti'f_ ntsrested.in the concerns apd job satia-
faction of teachers, &nd 1 care abont thels pesdn.
AR you explained i1, there are teasbhors who Teal
they have cosplaints about theic relaticashipe
with the principal, but de not wish to Fiias fernnl
rievanaes. ‘Df couarse, thar ig thedis pERToqative,
it 1 weild hope such matters could be resalved
irfermally ab bhe sobasl leval | It Seuny begt foF
the tenchars to Porsonally vigic with the nripsi-
pal skout their ceoncezne kg dmnk regalutiag, [r
that {p unsatinfagtory, the individusl Emncher may
CORLACE the mlementary or secsindary dirsctor ta
diecuss the matter on an informal Eagis. Thim
approach, invalwving Loacu-to=Tfasn dicrematen, bos
high Iigelilsad. or reenlying any difficulties i
Foe Bupesvisor-dubordinate relotianship.

GF ta the surveys,- cur legel Seungel 2d%izes that
the solicitation and disteibution af cuch GUEYnyn
18 nhob a pretectéd activity wunder Tederal and
Hbate law. A& suck, it Mag no gpesial orotected
BLATEN, and Lks potamkipl fas rinlatiean of the
sdminigtrators' rights, and of otatute, paliey,
bnd the npstel &greensnl, Pose mecious prablinng
which feed to be addressed, While I ss “pen to
objective and propsr scaments, the bispal policia
tation of  anenymous aRgative criticliza doss met
Senn TO pooitide any upsful informacion, and crpaten
A% dtmasphere wWhich is actually counters=producsive
of any - efforts tovards resciutics of peTceived
Problenn. :

Becoauwwre of Chess perieus fohfetngs, I hepn the BER
Will reconsider its plah to copduct such & Uy
and will wask toward cooperation with Lhe districs
bovard ewtwal goale of harzenicusn Werking rolaticn-
:!-.i|l::. Tenlins iptefest in aalving BRY prebless
Would see= Lo call for mothing less.

{BEA Eahinic 3

Dr. Paston found the Meadowlesk Schasl dnFvey Tepaci

vadm fandled dn o8 gued papnes, focording o D, PosTon, Tie

Mesdowinrk rurveld did zet wielate any anes's rightc, vaa pot

Histributed to. tha sther seheals, uis ot videly daictrilbssed

13 0 CcEmOmARY, pravided Che sohasl sdmindsteators with

Bz

F0cd nfarmation, contaited ccon fica-spect fie parts byt

not Iibknjous 45 nature. and Frosicded o good fom of teachsr

*Tput.  The Meadowlack -Survey. sessrs wes ket G bose fi

. —

- -




ek

T B - B o I

i

'_.|||i-

mipected when the Lincoln Lucyay Fepect. waa deoe (Pastea,
I:.|:||:-; T)- The Meadowlark survey Teport did mat become puklic
informaticn becouss the Bea learned feocm the Lirceln gurvey
CEPLLT mp BOW Lo keep che Furvey Sepoct wnder contEsl |JTopss,
Eape &) =

] ECUEE 10

coust ] of Usfaic Lebor Praccios Charge L-B§ -

LoapEsing the sEabeme:ts cointalpee in Caunt 1 of The
Iinfalr Labor Practice Choarge with the sbscve flmdingn, the
Hzs, E.EA_:-H';:ezrt;-_. EEM agent{s} e FEA Serborin];

1 Lid creceive a nusmber- of cezplaints fram the

' Lincoly teachess ahout ptudent discipline,
teacher avaluation and other izes(s) IFE &Y,

i, Defora JAmuary 1984, 4id try e correct Acee
af the feapleints (FF Bl

3. Durimg the full of 1985 4id infers aod centi-
Aue to 1kform: DE. Popton sbout the Lipoolin
lf'-;lr.:n:alninl:n aed the futurs actiens of the DEA

0., L1},

4 Do Jdenuexy 26 2id -doog Euryesr of Sesn 3G-35
Lincoln teackers (EF 13},

Lo Iid werbatin corpile the Lincols sarveyY Llata
a4 reporT (FF 15] &nd =

. Oid dimtribute the Lineain EUrvey Teport Eo
Linseln  teachers, [Lincaln BEPROTC Cmtaff,
Lirceln adeimiztratiap, scheal digoriet
ddninistration and school beasd marbers - [FF
a0

The Litcoln suivey ceport did bescas widely dictribited |FF
30} The additional circulation, ahevs the BER dictri=
butian, gamma® be acteihgksd ta the HER ar denled by the
BEA (FF 30}, The Lincols surcvey Eoport was distributed by
at least soe nes-beargaindieg upit  Besber, coardinator af
Epeeih Thermpy [TF 34) Dr. Fopton: by hHip Hareh ¥ letre:
iid hin Mareh 9 mesting dia TEy Eo stog bthe -Lincaln survey
Tepors I'rob kappeginy 48 the Toturs {FF 3'i|_1

The dsgue L= DID DE. 7OSTOM BY TEYING  To  5TOE i
EIHCOLE AURYET FEFGRT FEoM HAPFENTNG IH =HE FUTURE INTERTERE

ALTIE FACTESTED COHCENTED ROoTINI=] &3 2fF THE BE&?
ey I
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EY THE LESAL STAMDRRD T0 HE AFPLIED 70 COUNMT 1.
Becauge the Ponrd of FPersconel Appeals Mas npever ad-

dieuars . this issum  bafore, v will lock Eo Ehe Hatlans]

Labor Nelifions Board for guidance,
We Begin pur review of Lhe law in this ares with &
feote lrom Frafessoc Morris iy the Developing Laber Lav, Znd

Editicn, 1983,

In cases prassnting the lasce of vhether particu-
lar soployee conduct i sufficiently “dipicval® o
roamove it [res the protectien of Ssction T, Lhe
PBoard Lios procressively kerrowed the arus of an-

protected activity.

: _ beveloping Laber faw, P.. 161

Toe U.S. Fuprexe Court in NLAS ve. Elsctrical Workerw -

(Jelfferson. Stapndard BroadeamEing Coapanul 346 10,5, 455, 39

LRRM Z1E3, [1%53] mddregsed bhspe Facks:

1, Etalensted negotations hetween the unian ard

the mcployer.

Pencelnl pickebing by undar Eschniciann while

continaing espploynent witheas ctriking. =

3, M. . oMithout warning, several of its- Sechni-
=isne  lounched s wvitriolis attsck on e
quelizy of the. corpany'm televigién brosd-
=asiy, . Five Thourand hendbille were printsd
over thn dedignation 'WAT TECEHICIAME! . Thepe
Were digtributed on the pileket line, on the
Public aguare two of theee blocks  fraz Lhe
cimpany ' premises. in barber ahege, restan-
ronks  and- hupees, Some kandbilic made  ne
refusence to the union, to & libor esatro-
Wersy or te gollestive borgaining. Theyr resd:

'3E EH.F.-FI[.IZrI'IE:.FL SECOMD—CLASE
ciTer

"o migat think sp fraz the kind of Tele-
vinjicn progrixs beipg presenced Ly iLhe Jef-
Lerzon Siardars Scoadfasting Co, oyer WETY.
Have you geen one af their televiaiesn preg-
Tams lately?s Did you. Anew  Ehat  all e
Frogiazs precented conr %517 are an film and
may be [roe ane day S0 Cive Peare cid,  Thetrs
ate ne local prograne preoented by WITV. . Tou
canoot - reéemive o the  looal hapeppll  games,
foathall gamss or cihes Jocal: svents Lecaums
REPE dEerf DAT have the propet-equipment ta

Fake these pickups:. Citied Like New York.
Bonfasm, Philedelphla, Washinghon receEiys su=h
pHagrapn nighbly.  ¥hy deogsn'c the Jaffsrpon

wlp e




standard  Begadoasting Cospany purchese the
nesded -equipmenst to bring you the same Type
of progranc enieyed by sther lesding azerican
sities?  fLauld it be that they consider
Charigite a sscord-class sommunity bed snly
EELitled o the pictores now being-prewented
Ltz SheEny

- "nE2T TECENICIANG!
(33 LAAM a& 21EG],

4. The discharging of the Techniciaps |puelved
eponooring and digtriboting she above Eashd-
Lill,

The U.5. Bupress Caurt et forth bhe folloving lenson:

featicn lOiel of the Taft-Hartley Act exprussly
provides that "Ho ordes of the Board shall reqaire
Lhe teipstatement af any individusl as an exployee
wha hiag bhesk suppended ar dischasged, of the pay-
neat to hin of any back pay.. if gueh Gndiwidual
vai wuspended of diecharged for ckuze,” There is
ns more eleanptal cause foi dipchacge-of an emp—
lojes  thano disleyalty to his esplsyer. It is
equally elesental that the Taft-Hartley fci pesks
Lo strenginem, “rather than to weakns, -thot cocpe=
raticn, continmity of servicn and cocdial eanbrac—
Toal gelation betwesn exployer &nd applovee that
ir born of loyalty o their scmman EnCRERCiEn .

dany caumr reoaching their final digparition in
the Courts of Appealn furmish exanplen enphanieing
e importenes  of | enforeéfng  industrial Cplant
dincipline and of maintaining loyaliy e well aos
the rights of concerted aetivitiem, . The courts
have refused to relnotate epployees disskapged for
Yeause" consieting of ingubspdination, Aisake-
diebze pr disleyalty, n such coses, Lt often hao
been pecessary o identify ipdividual emplayens,
Lenuvihat cospereblse Eo the ndns dlzcharged in this
wace, and to cecegnige that thels discharges werw
Loy enspen which wera separable Frow The capcected
activities of ptbars vhoce asts nighs coes within
the proteotion of Sectien T, It has Deds soually
=Fpariant To ldentify exployees: coxparshle Lo the
tenth mos {a the inotanT cese, whe participatad in
gimiltansous. concerted activities for the FaTpose
of collective bBargeining or ether sutual a:d or
proteclicn but Who fefraiced from ieihing  the
others 1r  @eparable  acts  aFinsubocdinacisn,
dizvhedience or dislayalty.  In the latier ine-
=tanced. this scoetines led to s forther laguiry
Lz determine wheChssr $Heic coRcebtesd Activities
wers farcisd on in CUCh 4 Basner g to. coEE Within
the pretesrisn of Sestion. T,

in LThe l=staph sazes the Board "feind that che
COFRgiafiy "8 dipcharge of Cha nine of fenisre radul Eed
_:.|:|_

o e
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fren their sponsoring and distotbutiong the VhSeccod-
Clacs ¢lcy*® kandbills af Aigust #q-Septembay 3, _
izaund in their nane ao the "WBT TECANTOIARSY from
famast 14 through  Saplepser 3, ungoestienably
Would bave provided adequate cause for their
disciplinary discharge— within  the penndng, of
seciion lolep.  Their akeack felaked 1tgelf ta po
laber practice of the company. It made no sefe—
Yehce Lo wageds, haoure or vorking conditicnm.  The
pelicles actacked were thame of finance and public
Telnticas for whleh panogesent, 0ot teekaicisns,
fugk be respennibie. The actock apked for i
Fublic sympathy or support. [k wan o eentinuing
abiace, lmitisted whila of £ duty,” upon Eha  veby
1ntesente which the sttackerm were baing paid to
CONSEIVe and develop.  HNothing could be fursher
frélm Lh= Furpans af tThe Acst thaon oo CEQuUizse - EH
spploper e fipnoce  such activities. . Mothing
Mouldl eanbkribute luso to the Aot'e deslnred pur-
Poonr of promoving indugerial peace and ptabiiity,

- The  fortulty of the cosxistence of a- labor
dizpate sffords  thess “tochpniciass fn cubsrerrial

defence. - While - they” were  alsp  undpn anm  hnnd
Leadurn in the' labsr contreversy, They ktook paing
L3 EFEpOTETS - Lhooe Zategoricn, In CORCY&AL Eg

theis cladme on the picket line as ts £he labor
tantroverny, their hardbill of August 24 anisted
0ll sefecence to it, The handpill divertsd attens
Ticn from the labior  controversy, It attesked
public pelicies of the company which haet no dise
gecnible relatica to that contraversy. The anly
conbection betwesn the hasdbill and the labor.
SENLCEVELEY (Wak an ultizake and updieclpoed Pur-
PEoe or motive oo the pact of sames of che SRALEDTE
that, - by the heped-for financial pesssure, the
Bitack might extract fres the coepany nome futuss
concedaicn, & disslapure of that potive might
Bavwn logt more public support for Lhe eaplopend
Hhan it weuld have galsed,’ for it would have given
the nandbill nore te cheractar of cotEcien than
ef collective bargaining. HeferTing to the attack,
the Board zaid *In sct fudgement, these thetics,
1r the circudatahces of 1his case, were herdiy
less "ledefensible! then acta of paysical  mabo-
Eage. "

(33 LRAM at 21HE-pg|

"he Ath Circuit Coort of Appeals in Eoancke lieepital

¥, HLHE. B3E F2A. AGY, (B2 L¥pN FLGE, 1367, dpund the amp-
loyer wvielated Hectian Bialil] ol the HLAA by ipsuing &
WALTADG DOLicHe Lo nurss Weinoan, Eemeving Ourse Fields pase
irom the Maspital call-in Iist asmd pos resegplaying nuboe

Fimlein In Eaancke Eoonital, sapre, suees Frebds EROT. The

foilovins -letoer oo 4he DRl RIS |
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Mureing Jileoma

1. RESENT vour labeling the lucsl sursipg salary
dituation & pay gripe: [E is a hard fact in Evasy
iocel nirse'p 1ife,

In 1953 1 gradumted fren nursicg seheal, I Waog
eedicated, wnthusiastic, comcesmed, and wanted tc
HWOER with pmeple. | Eleven Pipze of hoopical purs-
ing-have token their toll ap ==,

1 Iind dagicatien will  not  fesd ny family:
enthasieen will mot pay the house note. Capcorn
Will not Bulld s bank secount for old agn nor holp
with ey =hildren's college olfucation. — Léove Wwill
HOL - peovide &0 with 4 ST, OT ghi Ep zEn it.
Former patients will ot provide mY - fanilyts
clething.

T L mezepkly left kaspical nursing for esployment
10 & poycrolene office. - The Saiary i gopd. tha
Fensfits are excellsnt.  The dGutiss are a chal-
lenge nok o fsastratien.  Afear & day'oc woek §
kage I will not be asked 2o wark might hasen sore
because of & helpn shortage, and 1 fesl gailty when
1 may oo, . Par.the Firat time in ninm years 1. have.
bime Lo Gpand with sy fanily. £ E

Maony more ourbes in this arma are leaving hospi-
tal AUIZihg for the sane ceasons, - :

The public canmat afford te contimoe.te git ddie
CF Fepaln. aule concerndng such 'a ead pituasigs A
nozElsg finds Atself in ik our ares. ‘Wem't you

spralk. up bedors BOTu Suroes Ladve hoppital niirg-
iagr

{92 LOAM ak T1=8)
Hozse Fields and nucse Weidman wers slected LumicrATY affi=
sers of tae Virginls Mursing Asscciscion during the Ui ng
arganizaclensl campaign, Lates, both npurses wers 1oy~
Wiswed bF a8 local telsvipian ECaticn, Tho jiurpes w@ors

Tuparted To state the following durimg the televiaion inters

WiEW:

There: ase tines; especiolly The 3:00°To 11:00,
and the 11:00 ta 7100 shifte, whare thars are no
NG o fever the vhole medical-surgical unit af
40 patiente. Asd this ian's just parcleuiar at
o hoopital nfome  im the wolley. . .that'o 4
kopen - fast. And, wau. now wae o fes] vty badly
about this, we fwel it 48 directly relatsd slso Lo
Ehe salapy and bemefits situation ve®re bavikg,
1tke Helen vae maving’ earlisr. The cost af 1ive
ing, azcasding to the Katiocnal Cliamber of Coasnice
Tigures, that have come sul, ace Just ax high hors
io the Hoandke args as they are anywhere §n the
SERREIY .y  And yet Gy malaries im ER4p . sred  Are
like ‘&0 T4 00 cents &n hear Toiss than toey ata
Enrvhore slem-in the countoye

|37 LRAM a7 310
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The 4th Cireyit Conet of Appeals ambs forch  the fol-

lawing leooon:

L. Ikd

b e RN — (I V'

[Dirscter of Fursing] flantey =et with “einman.
Hanley stated that che "wae appalled ot wkat she
had. Said apn the telewipion interviaw.®  Weinman
cespanded that ahe had sadd scthing which wax
ustsas. Hanloy replied: Frhat mey be Bo; bek the
irpregsion. that™ yol erested with che p=blic wis
disastrots t0 the hospital od far B0 I WAL Eon-
swrned.”

Hacley told Fields that she wesuld not be f@urgi—
iored “becaugs of her peespective disssticfactien
With eoployment  oat Community ‘Boppital  Y&eed on
publicly snacinced dissatisfnaction and fruptratien
With Werking copditions at Community Hompital,™

AB S0 Mefnnan, the Hospital acgoes thal, regard=
less of itz motivatien, the warning notice cpsld
not canstitute an unfair laber practice sines her
didparaging and dicloysl siatezanis waps LIpTO=
Locted umdes WLRAE w. kernational Rrotherhood of
Blestrical MerBerp. 345 U.5. 464, LARM 2183
1853). EJeir.er:'luE- Gtandard] "lrens  Winsmam,
elther intenticaally o= negliglently, dicparaged
ant dincredited the quality of mureing cate avali-
ihile at the aEpital,” T the point of irsinuating
tnat it wap wnawfe,®  Briel dpr hppellanh at 33,

We conclode thet Melnnan'c stalensnts vore nhob
unpratacted.  Lb - flanley aded Sesd, They Wuls Lrije,
and unlike the statessntn foand unprotected  in
Electricnl Workers, —wapra, thay were -direscly
relatnd to profesisd concested activities Lhen in
PITGCEGE .

(93 -LERM “ac ZL&n)

The Eighth Cirxeult Court of Appeals zn KLRE v, dcey-
hourd Lines, BED F. 24, 3%4, 108 LREM 2531, Lol feund the
exployes violated Section E(al{l} of the HLHA by cuspending
bwo Les drivers for issuing & peesn releace dfiicuncing the
intentioma of the bus deivers to BLr izzly obey the &5 mile
bour. speed limdt. The fth Circuic sSesst ol Appealis mmt

Carth the follewing lecsops

WnoAagquat b, |Srives] Bamaer distribdtsed ths oTelo
ledlag Fress relesss to che peding

- -
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Bbad: CREYHIRINDT BRIVERS <o oET  LAMGR DAY pacs

Lrephound drivers natfomwide will drive ktrictly
vithin the 55 pile-pec-hour Fpeed” limit  cheaugh
the Labier Day weskend to sove Tuel amd ger &n
gxocple for other d-fvers. ;

Feveral gpapbess ol the” Stare lizghway Patrols
aave ccpzended the dzivers far this ef fort,

it if-wall kienm that on raré cccaglens GLay=
Roumd doivers will slip ower thes 55 rpk limit Le
accoanadate kEhely PROSEngers afCnr depacture
dalayg, © N breakdowno, Jjoclesent wearkir and
ather wnmspected delays.

VeLorsn drlver amd nion Steward, Jderrv Jefgon
Baid "over 330 dPivers Anteoyvseved last wanmk Froo
CO0AST o cCoaat uneEicnasly supported the plan
Whick is sspected to resuls in #oAE  COnppcting
coparturn delawg, "

denaan declined to  coemens wien asked L the
“Elowdakn® had anything to da with B recent af-
Laapt Lo wark regularseisn drivers seven deys a
wesi Withaut overtike, Ehe dieniegol of 30 drivars
three woeks ago In falt Laks CitTy who wers protesc-
ing - alleged ‘Cenbract -vielacfare, - or with Cray-
Round'e  pusereng  rime  that nre lopopsible %o
-tperale Within the S4-mpn Epend Limin,

Cn Geptesber &, Banner and Jdefigon received dis-
ciplinacy  notices  with Lovrtens-doy  muppengisnn
Tor: "words e acts af hostlility te the Coapasy, oo
Words Or asts Which reasulE i diunage Ta Lhe Can-
pooy'"s ceputation, PEEPETTY. o7 cervicep and  Sor
divulging affairs of tha Company Without approwsl |

Eafetl, el D |

It 15 orgued by respondent that not all con-
ferted sckivity iz pretecied by seocian 7. Abaog
Lo Gnprotected categories of activities are thosa
"charecterized pg 'Iidefensihle® becauns IR,
ahow " a dirloryalty to the workesza! erployer whioh
v [iw] enmpcersary ko COXEYy on the woriers®
legitimate concerted activities,® MLEH v. Washing=
zon Alusminum Ga., 370 4,5, 9, L7, 50 LRRH .2334
ALUETE. T dom NLEE.v. Lochl Unienm Ho. 1229 {IhEwW],
266 ILE. 46d. %77, 39 LEAR 2463 1L8537.  Reppoge
dent cabgedes that emplayee cobmunications to the
Public sy b= protected, that 15, *defengibie:Mif
they are dirpstly related to a5 ongalnyg  |abor dl._l"l:
Egdie, afe moT s JlSparagerent .cf The Caroany 'S
Senetatian o She B Enhtqu'u Erodiict
;nd ATH ROT  BElioz OOTivakad, LSmé  Locs
A9, munra; Allimd Avial EEVIoe oo af Hey
mTE nc.. 248 NCED No. 36, 103 L=AN  T4cs
flu OF, -enf*d, £36 F.2d 1230, 108 LERM 5779 iad
Cir, LOB0); Btephenn Inseitute, 241 HLAR Ma,. 133,
LOL LEHM LOSE 119781, IE 1B tanpandentin . pogzTien
That the presp release issusd by Benner and Jenzon
Sons figk  fEll within thig Yangs  of- pEotected
COFMUmICATIaRE, -

First, respoedent segues that LRETE . waR MO
angoing labor dizpute.  There was no evldpnse thes
Y grievases had Mesn fided, altheddl grisvincs
preezdiras onder che oellestive Enrseining Agrees
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ment Werom in effect At that %tize, Bowevysr, there
Worn  glatezents by tThe Poard- that’ Baemnss Bad
complained unsuccersiully ta the Company on SETE=
Fal cccasions regording the schedule prablsms. 2%
W.5:0. fSection 153(9) defites Labor dispute os
including “any controvefsy concerning tesma, Cun-
e oC” conditicns  of  emplaymant." | (Emphasic
eddpd. §  Given this breed defindtion, e senelude
thas the Beard's [fipding ia svppozted by  the
evidunce of discussicna and actions preceding amd
in prepareiicn far the propoed “nlewdewn® arer the
Lobor Day weswend in proteat of coppany policies
anl acticoin.

aecond, redpondesit cantéods thet e=vern ${ therce
existed an aogoing labor digpute, Ehe press e
leane wan oot A ccEsdpicstion directly selaked o
the dippute &nd wasr Eherefore Unprotestad The
CEALON Sfated in the press: ceéleass itoelf For the
*aloawdoen® Waeg o save  fusl and ReCo oan axnample,
Eespondeit subpits that ohe only referenmce ip The
press reledae of enplovees gefevanses was in the
Ciftk  paragzaph " and  that  Jenson's- rnfussl Eo
commentT - on the matters meintioned thersin showid
10T b considered " a Meomoupication® rels®ion to

Cthe dippute. - The fieard, however, takes the popl=
©Eion  thel 'ky refusliia ta comnent, JENSEE  dan

indizestly comveylhg the erployees' medsags that
Lhe propooed Poléwdlewnd wap, in Faee, « Frotest
AgAinst the eruzscsted coEsany sctions mod polis
CLES.

In Bllied Aviatisn. the Board stated Chat “the
touchstone  [ix] oot whether the compunieatics
constituted & vistual carbon cepy ‘af the specific
Arqueents Taised with the recpondent, bot [is],
sather, wWhethnr the comsunicabion was a part ef
and telated to the ongeing  labor dispite.” 103
LEAM 2t 1458 [erphacic im orignkl ). FRegardiess ef
Lo geaspns gtated in the relsase frawlf, it is
ciear froe the discussiens and actions preceding
the releape that the Yalewdown™ was I protent i
he anunerated grisvances, and Lt L& Sikely that
the refercice te the grievances in the last para=
graph of ihe relepse would siggest such & relatienc
shilfs ta the reader. We thersfore find aubxzantinl
svid=nce To. Support the Board®s Eisding thes the
prens releace wir felated to the ongoing dispute

Third, psepoodent contends that the poess releasne
soantituted 3 public dispacagezent of the Corpany’s
product wod repubtation and war  thecefore: wnpro-
Eected.  Zee. Looal 2228, 346 D5, ak 474 Allied
hvintion, 103 TEHA ak 1456, FRespondent asceris
thet The statezent regarding expested coonecting
departare celays indicetep ko the  publis  that
Hreiphound's Service would be  inadefuale  cver the
holidoy denkeond. The fpregs =alseee alpo implies
that Seeyhound conddnes or  snTouTages  eXesnding
the mpesd 1init in order co ovoid &> En mimimize
delaya, although, in Ceet, Greyhound. provides in
the Drivees! ®ule Gook  chot drivers muat absy all
posted spoed lipits and "jw|Her late. skay late. ¥
vEmphaziz 1g:-Hule Beak. ) Fsspoadent aogies: Chat
L r SCECadnLp amd acocoapanylng Imelnuys—iok
ECIdLILube a disparsgenent ol Grevhound's cepyioes
abd rEputation.
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Ouzers Toland Neppatal, E95 F,2d 634, 117 L®AW 23L0, 1987,

The Board, oo theé ether hand, ehsracterized zhin
referance to expectad delays. as a pimple abstepent
Chat; &5 4 result of the' drivers® &trict obser.
vance of the speed limit to protent the Cazgnm '
aslicns, some dnlays might secur.  The Poard Toupd
that tha relesce did not contain any imsclts or
Brgatdve Lnusingntions. aheat the Torpany's cervicos
of intmgrity with respeot ©o the cactones,

In copqaring the sStatesents in the precs releoass
o athers that have bear fognd provecked and
unprotectsd, we cannot disagree wi the EBoesdip
Iindifg that  the statesents  fall ohor: of an
usprniected digparagensst,  Coppace ALllfnd Mviaties,
FUDTE (lettszs to cldtomers that emmloyer'n prace-
dures wdrs Unsafe, protected], &nd Coxmubity fHos-
ital n:; Aoonoke -.'!111_-E, Isc.: w, HLEE, &3 . F.od
sO07, & LE¥ 1158 [aTh Qig. 6] istatenent Ln
Eelewigien igtervigw. that hospztal  was - updpr-
Sraffed, prozested], with Eﬂﬁﬁl 1229, supra (hend=
bille: eriticizing esplover's local progracming,
unpEabegted ).

Finally, recpoRdeRt argues that the releass isc
FAL - protected bacazse fE wamp nalicigunly Eori-
vated. Som A13died Friaktion, 103 LARM at J4%67 ke
cvidence of mallce, respondent relics ap  Benoer's
ubai=nsnt That "thinge weuld really be sorewsd up
if we hold to 55 for any peried of tips. " FEEpod=
fdent  also polmts out that ths press celensss ocone
Lolned [alic staktements meqarding Ehs ' alleged
dismigenl af the Zalt Lake drivets apd the mEven-
day wWotk week pripesal, which had bees sepocinded
bofare the raleage. This discegard for the Tsuek,
rtespondent contesds, is o additicnal evidescs of
Serane ' and Jerkch's.palicious mostva. -

The Board agein wiewsd the ootiens cnallenged by
respeadent in a different lichi. Beknar'z stabes
Benk was intespreced as peprely s Prediccion af the
Fatential effectiveness of the proposed *slowdowps®
sather than as evidencs of an intest to hare Lhao
Coxpany,  The Beard further found that Mepner had
attempted to confire the dismissal of tha Salt
Lake drivers and was relying en the dnformation he
hed recelved from pesple 1o Salr Lake Cicy.  We
Sacmnt  eay. the Esatd's findise of e sslicican
BoLive 1o not scpported DY the fecord.

We recsgnize that tke “lipes defining [Sectien 9
rightz=] have af fececsity been painted with hrna:
mtrokes . " Igh-H, Wilses Corp w. MiFB, 414 ¥.3
145 1347, 'H‘hﬁm 2827 (30 Caz. LOE9).

{Erphacic added, 103 LHEM 4t 2532-3)

Tae 14t Ciccwit €eurt of Appenls  ino MESh . Bount

Loiond the eaplayper viclaoted Session Byalil| of che HLUA with

The

fulipuing fasis and teschingsi
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The Bospital hired Grange az a licesaed practi-
cal puren in September 1977, In May 1578, Srangs
began to Voise ecaplaints abeus working conditisne
in’ the Heapital as well az what be capsidersd +o
Be inept managerial pelicies. e discussed his
cancerns WMith fallow  workers, placed sigred and
unsigned  Ecnplaints in the Hospital's ausoestion
bor, and spprosched his supervipor, DiTector af
Hursing Lauipe Duome, To dipousc his veiw nf the
Heppital's shortcomings.

Aftes zeceiving little responss fron his supe=
riors, Orange sent & lettec to the editor sf the
Zar Mackar Times en Jaly 3, 19%0. Thic Iettas
detazled. his coplaints;, beth with soegard to
Morkitg espditions at the Bospital apd with regard
Lo the devel of patient cars provided by iha
HMewpital. - Subsegednt to the publicazion of The
letier oo JUly B, the editer of the Timea visited
the hospiral and discusaed working sesditions with
thirty additional esployess vhio subetantiated Bany
af cangié's . clainms, Two  wepks later,  Goange
circulated a petitisn anong the ezployees of - Lhe
Baspital fFaguesting thirt- Ehe CEEXISHIEY  apd. the
Board of Trustees of the -Hagpital iovestigate
warking senditions at’ the Hocpital.  Ohver ope
tundred erployess signed tha petition. The Tizas

prinzed khs peEcition an Jualy 27, The adverse -

publicity allegedly was-a faclar in the desliics
cf the Board of Truptess Lo canopl irs eapital
tund dvive, = The Hespital did net dipgipline
arnoge far his actiwivtins,

Grange recigued of his o ascord in Desembaer
19%0 ta pursce & pore advasicad nareing dedgeon ap &
ceglatered ouree [(AH). A% his extr interciew he
reiterntsd thet, while he enjoyed workipg . with
fellow emplayses, ke bod found many af the Hospi=
Calts procedures 1o be gresaly  inodegeate, He
Tecedvad netificatien that he pasaed the BN examj-
nation in Hazs=hk 1579.

In & letter zemt shortly thecsmafter to Duesm,
his Toreer supscvioor, GEasge reguested an appii=
cation far surser waployment,  Giange colled Lha
Hampital on March 27 2o resev his recuest. Dunne
recponded  that nureing pesitions wese swvailable,
particularly on ene ahift, Grange asid he wanted
BUCH &4 podition.  Durne told kis to consides Ehat
he vaz hived. OCrasge wobpitted an efficinl appli=
metion,  Dunea's sssistant isformed hin agein to
considet himsell ssgloged as of the sumrer,

winen Dmnne eeburned froe wvasaticn, che i5foemed
Locreck, the Hoopital adminiscratsr, that  chi
vlaoned to hire Crange. According to  hospitsl
procedurwa, it was pecessary for Letreck to ape
prave  BLl Tdripg decicions,. Lotoeck instrws=med
Dunne-to tell Crangs Chat no positicss Were §rElis
nble, gtating that he coufd net hire scasans who
had’ cavewd. the Bogpital wo much traukle,  Subpes
Juentlyy on Hay 2. Lotreck inatracted Mis aseis-
Fant Too ccatapt Che ad=infetfator of thes Saneges
Egrtares Nireing Hoks o depccibe the Hespl1tal'e
disdstipfaction wich Grapge and T3, recormend thar
wEmAages not Bige bim 1T he  whayld apply Th=

buninlatratar of Sonsgew tepcified what ne rCe-
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c=ived a phone &all informicsg him ther Grenge wag
n Eroublemaker who had esured griel af bhs Hoapi=
txl.

-

Zhe Hospital mext asserts that, wven £ cenewp-
Tod, Grangs's Ietter to the pewspaper did no: cooe
ELifute “protected® activity. ft relies an she
suprene Caurt's dezisjon 1o KLIH %, Loon® Unicn
Fo. 1335, Intermatisnal Brothe-Faod of Elm=toical
Wagkers j,.flr:ila-n-.l:-:. s'r.m-EruEE Hrﬂiﬂnl:tiﬁ co. |, ET13
U E. ab3, 313 LIFw 2183 | ifar fopueibicn
tMal concerted activity which manifeats dislayralty
0 on explever 1S usprotected tndes Ehe for. o fe
Jeffersen Standas=d, seployess elrlking a bzond-
CERLing COXpiny posoed out leaflets atbasking the
COTRADY 'S pPoograxning  am Canateceiok o and  peceside
TEags. . The Court held that dieiriboting the lagf-
lote wag indefenzible aince the leaflsts attachod
coapany pelicies dncelated it labor  redaticos.
they did ‘met ack for pablic suppark, mnd. thi es-
ployess were ohljgated to protect tha exployeria
snterestl While resaining on the cozpany pRE¥all;
Id. at a75-77. " In ispleasenting - the diploralty
sule of Jefferson Etandard, the Bcspd -and EousriE
ol dppenln hove focused oni Len criteria - whekher
Thn Appeal te the publie soncerped nrizs—i WoER=

ing  conditicns and Rhebher it avoided needlcealy
EarTiY ad Ehe ccopanv'e 1nd9¢.  For exaspis, the
B50xd in fcoa-Cola Botiilfgn Works, 186 NLRE 1050,
"5 LERAM 1557 :19'.';!-. feund that atriking emplayans
Who distributed leaflets wvazning customess aof poo-
Sible vermin and dirc in coke bottles wers not: en-
gaged Ln protected astivity.: fn ﬁ.enea:u Aﬂ;;‘tru—
Lion Asscoiation [no., 223 WLAE r 98 LRARM ISHE
(1277}, the Board foand that in proteating work
sonditions * an employes forfeized har protectad
Status by ridiculing her esployer in a gquestions
paire mailed to clients, See alue New York Chige-
Lowm Sendor Sitizgens Conliticn Center, ITe=, Ao
%n . Sufig, 239 HLXND 614, L10G LERM 1028 (L0743
i m&m“_ exployess Whs publicly dispacaged
he way fthelr espleyer managed Lhe Ccentes HED®. T
pratecied mnder The Act].  Zimilarly, the Horpital
fiere argues that Crange'c decicien Eo aic AL esme
Plaints in public denonsorobind dicloyalty and hepce
Lhe aCctivity was cnpectected. 1T aiiggests that
Grahce phould have contineed o protest internal Ly
through the proper: chasnels and that hip publis
digpley: provea that he vas nob FlncEraly interes-
ted in - desgeoving labig relaticos.

=he Boerd ned- egacts: of Cdppenls, hovewa:, o hawe
found public appeals protected When they appeazed
Gecansary too effactonte the erplcyees’ lawful sing,
In Micericordia Bazpital Medica® Centar. o HLHE .
623 F.2d W08, 104 LARN J6he. (dnd Car.1SB0F, Che
caurt held that the enplaoyves violaced. Seceian géal
123 1\ diachsrging 4 ruzzs for copveYing sriticisn
ol the Badpital sdnisisctation's staifing policies
Co ary autside acolediticg ageray Althodgh more
af  the complabinto ‘wers difacted =t candg=cinl
policisd ‘ouboide the nespe of Uds king oondtrtons,
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Thn court found sefficient oExgs with a labor dip-
pate to hoeld chetl the sotivicy wes protected. Id.
at  Hli-14.  Similerly, in Coxmontty Hassiltal af
Hoanoke Yalley  Ise. v, WLRE, T 53n  T.3d 60T, 53
b0 kb Car. l¥We) . the ooort upheld 1
= hepr:d e Iil'l.ﬂil'l-ﬂ that tha enplofen in IJI.'.-quiqn WEE
not Fdisloyal,®  There, ip n case strikingly sim-
ilar to the imstant one,  Weikmak, s §ecoe,  in
interviews oo televition protested the hospital's
worhing conditicsn. The court held that the nurse's
LTaAtezantp were dirastly connected =i Llia HiEking
conditiops at the “hocpital, were mot fabricoted,
end Bance Were not dAlalaysl. T4, &= §10.  Trdesd,
Fn Ehe lngtont ceem, Grange had corplained to hin
Fuperiors previcusly and bad placed olgeed Bon-
plainzs bn the cuggestian bax. hApparently he Ealt
Lhat gecourse o the public waa siscespacy. The
FoEppifal  aAtiexpbs Ep distingaish Boanoke Yolley .
by osserting thet the pusre's chercst Gebe Juiki—
fied in Roancke while CGrange's arquably Were not.
Euch o dietincEion strikes us as poc pardiakive ax
Iﬁ'nj At The aEMRCIENN KEta 1ok pads 1o reckloans
stegard of the Crath, Grangefe cozsents, | 1ike
tnope of Molnzan, were mode for the purpese of Sz-
proving working conditions amd | thum the levsl of
patient care. -The ALT-Cound that criticiss of the
Hospiial's adminlstroiicn war intertvised innmtri-
cably with complaints of warking cesditicne. Even
if the otaffing sitsation wers waszs im RoanoRo,
Srapge publiahed hin lecter io a spirit of loyal
PRRCGLICIan ~ nn_l-i_:, AT OF Balier ar BOQEI. We hoik
oL’ tha Board's ceaclusion C Grangne's public
pratepts vere pratected undes the Act fipds seha-
stontinl gupiport inm the fecord. ’

|Ezphacis added, 112 LARA
at F119, ZXzD, 213, 2139,

From all the skove ceachingn;, =M tect oo detnimioe if
espleyee's comunicaticns are protected activities 2s:
Xy Fid THE APPERL TO THE POBLIC  COMGCERR TRIMARELY
WORRIND EOMBITioNS?
2. IO TR AFFEAL T0 TIE PUBLIC: WEEDLESSLY TREMISH
THE COMEARY 'S HAGET
fi] . WERE THE ASSERTIENS WMADE TN RECYLESS DISRE-
GAED OF THE -TRUTHE?
fbl  WERE TEE ASSERTICHS. MADE 1K THE SILRKIT ar
LOYAL-CPEOSITION — NOT OUD OF MSLICE OH AHOER?
B THE FACTS:OF THIES CASE AFPLIED 70 THE ASSVE STATID

LECAL STakasshs
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1. Lid the Linroln Sucvey Report copcerm prisaesily
Werking sonditisae?  The BEA was coaplaining ang FEGtesTing
acticnd concerming their eaployzent - handling of student
ciucipline and teacher evaluaticn (FF7). Student disciplism
and Leaghe: t"{ll-‘.-lul::i.-:ll:l. dees have an a2fifect op the teacher’s
working corditians (FF71.

Like Grevhaund. supra, the Lincoln Survey Report in-
velved n laber diepute.  Grevhound tesehns that ezl Bdine
coominications are Yoefencible AF they ore directly related
Le am engolng laser dispute,® Like Section 29 U 5.0 1534581,
Seetlan 319-31=183010) MCA finds a Iabosx dippute as - inelud-
g Many a:uu:_.-.-nfuy':-:.m_-__-umlnj terms,- tesure or conditicns
ol Hnrl-:':rm!nl';_br ‘copcerning the assoolation or- repressnta-
tia0 ol persans in noegetisting, fixing, nuiﬁtulnln;. chang=
ilg a7 EeERing Lo ArTande Corss or conditione of eppleyzant,
regardloss of wvhethur She disputants ptand in “he proximnity
felation of thn -ll-'li:lI-.'.l?-ﬁI asd srployes™ ]

The Lincoll Survey Report fnvolved an cagoipg labor diss
pute. Ihe Lincoln teschers triod %o talk ta Linealn manage-
oent abaout the peohlens [FF&}. Mz, Butler and Dr. Footes
Bud their Firet tali sbaut tha Lincaln pehool problezs in
the {all of 1802 {FFRY; Mo: Butler ind Dr. Postsn hkad
pdditienal talko ebout the Linealp schond proliiuge (FE 11,
13},

Unlike Jdsffercon Stasmdapd, sopra, but Like HAocamaks

dzfpital,  supre,  Greyhousd, wupra and Pecnt Deserc folaps

Hogpital, Eeprag the Lincoln Survey Heport takcscosd rorking
esrd i bkions .

2+ DID THE LINCOLKH SURVEY REFOAT NEEDLESSLY Tark1sy
THE SCmcl DISTRIES'S IMAQE?

In Jdeffecman Etandard, sypra, the -Lechipicians  atated

e Lohpany peevided poor televipion proedcacs, [n ke

= fg-




Lincoln Survey Eeport, <the BEZA did not state the scheool

diphciss poovided n poor edecation (Fezdl, T odr smat dind

Jdefferich Stindasd hadbill ::!]I:nl_in Ehn Lincols .El.ll""-'u:.'

fl=poct.

in Zoancks Escpital, ouprao, the narzses complained zhout

vages and starffing levels - no AMs or the 11-7 shift in the
oedical-purgical wnit:. In the Lincoln: SBurwey Heporo, - che
BEA  corplained abodt student digcdpline apd toecker svaluss
tlan, The eepleyes in _RME'IE- Arepisal, mAapra, ssated “Hurce
Ireme Meinmap sither intentianslly. of segligently diaparacad
aod diccredited the quality of porsing care availabis at ths
I'il:lupitu]_., ) .I-:I':e-.]:l-:-inl: of ineinvating that it was -unEEfiec.®
The I:I!:.h. Cizcuit Tourt of Appeals rejrcted the saplaver's
argarent and - found Welbeen"a  siatesgants protpoied,  When 3

coppare  the statement in Roamolke Hospital, supea, to- the

ECakpmunta in the Lioceln Suovey Repozt, I find then copga=
rable and the Lincoln Survey Hepofl wan protacted.

The epployer in Grevhound, supes, sTgled thi psSiloyes's
precs. Islease. constitorTed a public digparagesenc ol the
coapamy product  and reputation and wad  thefefops uimima-
tected, The Coort rejected the efployer's pPgUesnt.  wWees [
cozpare the precs relense in Creyhoumd, suprs, ©o the otabte=
it Ih e Linsoin Supvey Repact, [ Ffind then corparable

and the Lineals Sursiay Ropert protasted.

The esployey in Mount Desert Tgland Hoeopitsl, gupra,

argued that -the erployests decinion o slr his conplaints in
punlic deponstrated diclovalty = unprotected. activities:
The Court rejecoed che egployec®s arpueent. The apploves
wgn cosplaining sbout staffing fevels, uork load, pati=nt
emse &nc weger. When T cospare tnE erplarse’n lscter o th=

editor in Meant Desert laland Besnlcat  Taupea, t= fhe Lins

coln Survey- SQepert, 1 find -them 'conparoble asil: the [xnpdol

Eurvey Repori protected.
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Toe District af Colwmbda Court of aAppesls i; Beteil

gloce Union {fosa Calp Batbling Works| wa. HLRD, 460 0 F.24

0, B0 LRR 3344, L9093, feund tha unicon'c "Health Marning®
leaflets implying thot beczuse of the lsmzperienced replaces
menks at. the plant, @oca cola bottles mightc b unclean and a
kazazd to the hsalth, an unprotected stabepent. Waen I
coppare the leaflebp in Coca Cola, Gupra, %o the statements
in the Lincaln-Surwey Reporc, I éo sel fipd the oase Eype BE
ixplicatliareg. In Coop Colno, ‘supra, the Jesfiets csoated
"emply ceke battles very cftmn merve ap collectors of sirange
things. keacws, ants, flied, begs, and even dezd mles are
foumd. io. retuzz: battles.® After the bold words El:d.jl'l'_‘l_
Morning! ond Bewste| 1 do not fird the Coca Cols lgallels
Wr-;lnrablt.t‘- Lhe Lincoln Survey Repart, I dd not f£ind the
BEf 2aplicd with the same fovce  ar greater force thet the
schosl digtrict had a poor educaticmal product s the Docs
Cole laeflet did,

The HLEE in Ew;m-]r::id: Linrary and Mun=um, 3238 HLIY

fa. 311, 95 LaNAM 1288, 1975, fouod the esaloynr violated the
KLEA by reprimanding the union precident Becaage che Yrote
an article for the union newslecter that referred o the
alleged iacappebnacy “of En expleynr cfficisnl. I find the
unien rewsletter in Springfield, supra, carparable %o the
Linsoin Survey Repart.

I find thne Lincole Survey Hepect did pot needlegsly
tarnial the scheal district's ieege, The Lincolo Survey
Paport did pet barnish the school disteles's inage like the

bacd bills did in Jefferscn Standard, wsupis, sand Spoa Cols,

mupra. The Lingolh Sarvey Report 1e casparable tn bths pro-

toctrd  scTivirien Lk Roanoks Hoapital, EOpE:. Grethound,

EURCZ, Maunhl Peeegt [elacd,  SUpra. asd Spripsfield, supra.

=hZ=
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Zlad 5D THE BEA"S ASSERTIONE [N THE LINCDLY Stfwvzy
REFORT BECKLESELY DISRECAND TRE TRUTH?

in o handhilling zame, the 3:d Circuit Court ef Appeals

i Texace lns. wp. NLEB, |, 24 g0 LRRM Z3\ed, 1372,

set forsh e fallowing tecst:

"It is well ssitled that nisstaterents made in the
couren of conferted activity which denpuonce ap
employer for his conduet in lebor relatican. .
aply forfeit the whatutory pretection when it is
evidsnt that the statenents are daliberntely or
milicegply falpe."

FED LM at ZZ85)

The 6Lk Cirmuit Court of Appeais in HLRR v, CemefRt Traneport

InE.. 490 F.3d 1024, 85 LRRN 2282, 1074, ptotes:

In the context of -a strniggle ta- organize &
Union, "the smoal fepulsive spesch =njoys Sxmuniiy
prowided 4t folls short of a deliberate .or reck.
lens untruth® so long aw- the allegedly of fmnsive
actiscg are direstly refnpted ita sctivities pEa—
tected by Che Act and are not 50 egregicun as to
De ccnaldesed indefensible. Lise v, United Flant
Glaard Workers of Azarica, Lecal 114, 2835 0.5, 53,
Ll, 6L TERR 345 ﬁgﬁﬁamu v. Leesl 3020, Int1l
Brotherhood of Blestrical Workess, 346 U.5. %63,

- A1 LARHM 2I8Y 11857, BLER v. wWephdreton alusd
oy, 3T0 U5, 9, A7, 0 LARH T FETFEE =g
Glac Jugh H., Wilsan ';.':'? V.o HLUR, 44 FoZid - ES4%,
danG=-5, FL LRAM 2827 {3:d Cir. 1O8&0): :rghu?. Certrul
Petzoleur Covp v. HLER, 430 F.24 724, 731, LRFM

2835 5k Ciz. 19700 MEMR ¥, Thor Pewer Tool Co. |
A5 r.2d 5B4, SHT,- &O S23V pTER Cir. 1TES],
(ES LhnM nt 22953

bn Epringfleld,  papra: cha HLFR cited Lifn %, fipdzed
Flant Guard Workers of fzecica, 383 U,5, 53, 51 LHEM 2335,
T I Ll ———————— L e

iRk, which stakes "the most repalgive spoesh anjays lIgil=
Bty previded 1T Jf&lle phoct of 4 deliberace or ceckieas

untruth®.  Rlpe.pee Letier Caprisrc v, AusTin, 1 B 3 i

g LRSM- 3740, I974.  Ades swes FEashens 1aatituts, 241 NLIS

hime 133, 103 LREH 105320 1974, greyboond, kBupra,. ond Hount
Desert lalasd, supca.

Fros the abgse chiw, & test of dt:;.h.m:n-rq-]_"_.- Falso &
nalicicudly fAlne A¢ recklecsly uaTeun-has to b Ael for &

ECatenent to be unpratentad;

-
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Looking at Fioding 5, the statesant "-:lisﬂl',-stlj.m_pu‘;iqf -
none ig DOt an socurate statement. A nl:-'_-m.--:- rEnTeRent
Would havre been *dipcipline pelicy = toichers do mot upder-
ETANd oF I:--u.-.hu';r ire confused abact the dacipline polieys,
I Judge the difference botween the twa :u-::u:unu_ o ke Baze
wf 4 case af pesanti=s aod nok & eaoe of cutright fabrisa-
£lan.

Muen 1 compare the statesspks 41 the tincale SHTVEY
Repor: to-the ::a-:eun;u:r'i:! Texncs, GUPra, Cesent Tranpart,
BupZe, - Spriogfield, gcpes, -plun the  ptpcesents in  Econy
Hobile 01 Co. we. NIRS, 357 F.2d 652, 41 LERM 3557, Tz,

_18EB. and wallo Mfg, Co.. wva. HLEB, -321 ¥.2d 753, 53 .LRRM.

2428, ARG, 1953, cited by the school district. I find the

Sthitements Coxparable.

APPLYing the above Eert to the caze ot hand, I find the
Lineeln farvey Heport to hes Be deliherately falie or moli=
ciously falee or recklecsly entrus,

<{b} DID THE BEA WAKE THE ASSSATIONS N THE LikcaLy
AURVET BEPCRT IN THE SPIRIT OF LOYAL OPPOSITION - HOT QT OF
MALITE OR RNOER?

Tae KREEH. i5 fmerienn Faspltal ABER.; 220 NLE3 Ko, 1,
Wi LEAM 1266, 1977, stetemi

In aoy. o¥ent, The sers fact that an caplopus nay
0 marcastic er insulting in his purecss of acti=
wity othervice protected should aelh o And dogs noE
in and af itself render the activity unprotscted
&t him unfit for contlnued srployeent, Tt muac
indeed be “flagrant" gr *fraught with maljice.h

ltnre here ja mno dndization af m maliciois
intent on bhe paEt of fhe szployesc.  Frasn p
foading of Tavkwy Tacties, it iz clwar that thers
wire aream of cuhaCantial copserp ta saplevess: and
ey Were mobivated 14 Ery o to ehangs shot thisy
I=zlt  wore ACAppropriate panagemsnt  doasisicono.
Aather than maliciously attespling to hurt Ehe
Company I conclude fros the lenflets, a® well og
tha teatlmeny of the dischargess, that they were
REEeMpLing 12 bethter o company FaF whish they wats
HOrRily an professlanale, .

=L
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Linpcoln Survey Heport atalesents tried ta paliciously bure
The I:u':lld-ul_ digtrict ar nansgerent tl:l,l!-sl.-t'lﬁl*!nl. Lonking at
Findirgo 23, 24, 31, and 36 I find the Lincoln Survey Napart
did keve s pegetive affest oo the school dietriet and mens
agesEnt -nvlur{tn. Hur, the Limceln Survey Eapart did oot
Ealicicunly burt the schopl district e sanagesent cenlay-
=gk, oF pake obicede, inoulting of ridiculing stacesentce of
Bahdguoant employees, The BER's Tirst chisctive Wes nat o
Ut anyobe, but Cooatbteopt %o improve tSe School Tistelet
(EF 13, 13, 18, 22, 23,024, I8 addition, I Find ma RnGET

0 ®malice in the Lincoln Survey Heport or the HEA of the

teaslhess, - e - =

The -BEN did maks Ihe RASOYTLOGE in the Lisealn Survey
Report in- the walrit of leyal opposition = without malice o
Az,

The HEM with the Linocols Sicvey BEpOrT medts all the
eiementa of the aSove atated legal stamdarde. When the BEs
#olicited, coxpiled ard  distributed the Lincoln Eurvey
Repoct, tha BEA woz engaged in pootected concurtsd octivis

Biles under khe Jefferson Standard, supra, test aa izple-

Befted by the HLREE aad the courts.

8 AMBLYSIR  OF  VASIOUT MIBCELLANEDMUS AR ERTIONS
FAISED BY THE EMPLOVER

1 The eeplaysr alleges thet the HEA was attesphing
L2 replace the Lineals adninistratoris). This is nileged By
the weplorer te be: §llegal citing Pusrte Hizan Eood Feodust
Carn. 4. HLEE, 1% P.2d 153, I0d LERH 304, CRL. 3950, ang

WLED », Red Too:Ine., 455 F.2d4 721, Ty LERM 2497, CA§, 1087,

First. the facts do oot supper: the alliegaticn that Lhe
Ligseln Survey HBepost wap @n aftesps _::u. shange Limoole
adripistracer|el. Im fimdipge’ 27 aod 24 0 do pat find  the
asin threet of ithe Lincoln Survey Aepoct <as to .:-l.'[.-]a-:u hm

kincoin adniniutsators.
=
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fecond. even apsuming far argument's cake thot ouch wea
the intent or motive of the DENX in condecting thio SUTWIY,

that allegation must be asalysed uander the following atas-
dard,

Twp bazic criteria gt be catigfied heforn
cxployos caonowsrbnd action over sipesvimocy mtaf-
fing matters will be prateeted, Fizst. the “erp-
Ioyee pratest o¥ar o change 10 SURETVLIGOYY paFacn-
sal |emek] in [act |be] o praksnl ousy the aceual
conditions of thei¥ amployment. . .* E1ip op. at
A: see, w.g.. MHLER v, DEla=Inn, <S80 F.3d &%, &4
LHFM 25BL [1loth C3xC I97Va) (dlcchacged pupsr?isar
had atftempied booalleviate  esploynan' cppoesoive
workload); HLEE v, Guprneey-Hoskingas Elesrric
Ce—tp, IWo,, ZES F.2il™ 5, 97 LARM Z:2e0 tbth Cir-.
15601  [foresan  allegedly made  eaploysas’ - job
harvder kecause foreman was Snexperisnced and-did
act onderctand the weprk)], Here syspathy for the
-sConeeic well-being of 'a -discharged aupsreisar
divarced  Frogm  any  ssgloyes . pppicymant-reiated
cansern ol m:lilr u-h-lﬂl.E for exerple;  would pae
qualify. Seeandly, ACAns of cLoET murd be
rezacanble. BLIp Op. at &. Gun-ﬁll:r.- "roriker
ever changes Ln: evwen low leved supervisosy peracn-

nel arn net protected.® [ 104 LERM at. Z305)
In- Bed Ten, =supra, &the: ODth Circult Court of Appeala

denied enferensent of an MLEE decision where the enployees
did not press. bheir grievance in gocd faith but incieod wese
engaged 1 4 conspiracy to urder=zine the Loool nonager. The
cxployonl Wers abterpting too havws the Locel mansger fived.
Zhe egployess Iost thelr prowection ef the HLRA when they
chreatenoed The locsl smEnager With physical wislencs.

The [pt Circuit Court of Appesls ip gbilities and Coods

Will, fne. . MLRB 612 F.2d &, 303 LERAM I029, 1975, denied

enierinmnnt of an HLRE ocrder when the wppleyer dischacged 21
strihere woo refused o return Teowesk until the exployer
fa-hifed & high level sshagement official. The lst cireait
Colift braches:
The declsion Hiether & fRob An ERpliDyFee BESLRIL
over & Chahida ‘i nanagament pereconel 1S F:u'-_--::g-d

Inder the Act i a8 difficolt ese which requzsen

_E'_| -
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the Lalancing of coxpetring Snkeresto. Sradisiap-
ally, the intezest of the eoplayes in pelecting
its cWe mansgexent teasn hae SDeen recognized mnd
ineulated fram jrotected employes activity. Ko
COUET hag ever held that - ehs Act pEOCEcTE sxploves
Frotesis over changes. in  tep level ponagesuoL
Perdormel, ner hea the Deoozd previoualy ndvecated
cuch a =ule.

Tha enployees, hewnver., do bhove am interest 1in
Lhe cospasition of nenagesent personnel, asd ip
excnpiional cireunstances this isctecest may outs
'-'H.'I.ﬂ"i'l that af FANAJEEEnt.  Thix, wWihien thie peREticu-
lor masagement offiefel dpveived 15 & low Lacel
Carnmnn or supervinar who deals disectly with the
Erployesa’ ‘eoncern with the. identity &f ekht
peraon i directly rolated to Ehe Terms ond comdi-
tion of their expleypent, botk the Board and the
erarts have found that @ eirpleyss proteats over
changen in supervisery perconnel say be protected.
See HLRB. W in-Icn, %88 F.24 498, 503, 04 LEEM

3585 T [15Ch Cir, 3973]] MLBEE w. Guarncevr=Huskincun
Elec. Gocp,, Inc., I0% F.2d B, &7 LAEM 360 ]E%F.
Cir. 196077 MLEE v. Enoeiiz Motusl Life [naurpnce
Co.. IBT F.2d 983, 33 LARM 2089 (9th oic,], CEIL:
denied, 3351.5, P45, 22 LRAM 2550 (1948].

We agres with the reguls in these sacsr, With @
low level supervieot, the espleyer’s intérest bn
having unfettered contecl over his selectian ig
reduced while the fexus brtwesn Ria idarpEity and
ke srployvess! wark copditiong fw gEmater.  Thus,
im such a cews, +o the estenk thas an g ] Gy
Proiedl pver 4 chasge in EuUpervisory pearconncel is
it foct o pretest over the acstusl conditlops of
thelr éxployment, Thois prootest would in pricoipls
be protected activity usder the Act:

Lhe geoeral rule adopted by the esurte has beep Ta
do0k at 4 variety af facters, including the Ten-
sutmbleness of the mesns of protest, in order oo
metermine  If the employees” acktivities were pro—
teckbad.

i =6 proceeding, courts heve genarally held
Fver Board  protept that esploves strikes aver
changee im even law level CUPETViIESEY perooon=l
ore ‘ROt pratected. - Ses Henning & Chaedis, Lnes.  w,
HiRs, cupra; Americen ATE Clay Ce. %, HLHE, SUpZap
tobbe jlouse, Inc. ¥, NLRS, Suplz; on GhHe other
hand, courts bave found protected the writing of
lecters expresging cpposition, HLER v. Fhounia
dubiand Life Incuranes Co., IGY. F:2d 903, 22 LEHR
2082 (JTh Cir.), Cort. dspied, 335 1.8. B45, 23
LERM - 2590 [1938], or the sizple veizing of cCooms
Plointe. HLRE ¥, Cusymasy-Mopkipoqum Bles Shap, :
lns., Zeb. F 24 H° 4T LEAM 220 {4k Cic. 1560}).

10% Lhky st Z0D30-21
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Froo the ‘2hove Caies, The Lae: Lo deiscmine if  the
potivity io protected activitias whes protsanbing superviesry
Fercsonnel dgd

(o) THEE EMZLOYEE FROTEST OH RETIVITY SV¥ER A CHANGE IH
SUPERVISCRY PEHSORMEL MUST [N FACT BE A FROTESET. OVER - THE
ACTURL DURSIITIONS OF THEEIR EMPLOYMENT.

(L] T MEIREE OF TROTEST MUST BE BEABOMABLE,

= QENERALLY ETRIEES OUVER CHANGES IH EVEN TOW LEVEL
SHUFERYISCRY FEREOHHEL ARE HOT [ROTECTED .,
= LETTER - MRITIRG EXFREESING {OFRCGSITION AdiDADE
WRICIHG ©F COMPLAIMNTSE FGUNG FROTESSEDR.
THS LECAL STANDAED AFPLIED TO TIE ASSERTION,

{2y Wos the Lircoln Zurvey Repor:t s pretest over
setunl fonditions of the Teachers' wsploymant?

Lopking at Finding 1, the bullding principsl, ®a.
HMckenpan, has the =ight to zet student “discipline policy
withie bresd goideldmes. Lesiinpg st finding 5, Ho. HBcEennan
explained her VYdiffersst dipcipline’ beliefs and valuec.
Locking st findings b snd ZZ, the pojor problens at Lincelp
woze miydent dipsipline end teacher evaluation.. Losking at
fipding 7, student digpcipline and teacher evaloatien Soas
Bove a5 affust an beachese' working cooditions. ron. the
adbcwve Firdings 1 can caly  rulea that the Lingaln Survey
Beport wag aboub teachesa® waiking sopditions — cocoiditions
of the teachers' cenlanment,  glés eew the ficet park of bthe

ceffessnn Srandapd tedt an ioplessnted by the NLZD and the

= L

(&) Was Lthe mesna of protest, the Lincoln Gucwey
llepost, saaxanable - o sbrike?

Zinge the §EA and/or  the Seachers' actiane did ot
invalyve B mRrike. thedz actiwity. the surwey, it within the

pArEmRtErE Sf CeLGOnBRDIEMaHS, snblicies and Cooduzll, 133

=H0=
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LRAN at 2031. pPecause %=, McKenoan 1a & firgt Line EupHT-
vigor the Lingaln Burvey Repsr: meeis the test of lew lavel
BLpeCrisory.

- The a:ti'.ri-._-.:: ol the BEA andfo: khe teachars have
already beat found te be provected, copoerted activitisc
unces the U.5. Supreme Court’s Ewe prong Test in Jefferson
Bramdecd, 346 U.5. 465, That teat includes ab evaliiation of
how rearonebly the ecbivity was conducted. Fay Lhis abgwe
T®pann, oo Deth the Fasex ang The legel standnrd, 1 roject
the szchpel district's assertion about atisspting to replace

tha Lineelo adsinistracion,

» 2- ., Thi rchood ll!hj.ril:l: contunds they dld oai inters

fuzw with protected activities Decsuws the scheal diptrict -

2id poto digeipline or apecifically thresten o dlucipline
amyone. far the Limealn survey repart,

It 15 True that th& eshool ddserict did noc digciplineg
anjocie  Br  Gposj I':.l:u]_lz!' Lhreaten to dizzipline anyans {FF
3%}, But, this fact 18 pot the test. The Sth Cizguit Court

of Appeals in Bill Jaknmop's Besataassnt vs. NEER F24

v 109 LEAM 3027, 1982, =sete forth the fallowing cast:

The {NLAE] poard fousd that  the' sestaucant
iemployer] bnd violated secticn S{a&}(1} by thrwat-
Sli-fig and inteffegating employees, An esslayer s
Interrogation ef an espleyes violates  mection
Blaf[i}y LE, ander. all . kthe Ccircosstapnces, £he
interrogation-. seazonably tends to restraln oo
interforp with the enpleyes in che exercice of his
o oer. protaeted -Bection- 7 rights. SBlest Fipe
Mouddimoe, Ioc. w. MLAR, 632 F.38 721, 725, 1
LEHM 2L33 [9th Cir. LUB0), cert. denied, D%,
e ARE B CES FRYT, - ER 'LiRI!.-IIi Bl 107 LEERA EJE:
11081); REQUITEE Wiilage. Tne. v, HLRE. GE
F-2d :[I'.'-i.zflﬂuu. 97 LHER 3794 (=ch CiT.. 18771,
Toe teat im whether the interrogeifon tends to b
ceergive, ol owhebher the expleoves was in Eact
COETCEd. Clenr Fine Mouldings, Ins. v HLEE, &332
F.gd at 7:5; KLED v, Anchotaoe Tines Fublimking
Co., &37 F.2d 1388, 1383, 106 LREM 39C0 (9th Loz
19811,

L 1o LREM st 3031
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THE TEmST [6 WHETHER TIIE INTERAOSATIOH TENDS 70 BEE COER=
CIVE. -

In the case &t hand, ve fiad Or. Poston wrote The March
7 _Jl-.-:t-rr and had ihe !'I.arl:i:l 9 boekting fo ceglster a protect
about the, Lineeln PuCVEYy Feport and to Stop the Lipsein sees
vey repatrt from happenitsyg in the futues (FF 3%), Applying
Roe test of Ball Johmsam, pupra. to the alcove facts Lt in
cloar that Or: Teaken by hEa March 7 and 0 scbians imtendad
Lo restrain, ipcerfese and coerse Mark Jonec and the BIA
iron colng a Liocoln suevey reporc im the futuce. The March

7 oand % Wekioos tend ta be coeveive (FE 39). The fact thas

ne ene wao diselplined or ne soe was specifically threszaned

With discipline is immaterial, - The scheal dintrict's prof-

fursd defenses are not defensen under the applicable degal
tept;, aupra.

3. The school distelet contends they did not imtei-
fare with protectnd activities becsuse the pature of the
r.-:u-r:t-ln. Survey Repart was dlmzederate, unrengondble and ire
Fanpenpible. Further, the schoel district eontends  the
Lincoln Survey Report was siet protecced setivitien bechiisn
{2} the anocymous natucs of the pablisbed remarks, ikl ihe
negacive and dercgatary ralice of the Fesarke, igl the widn
distribution LBepand  that needsd for effective use of Tha
survey; {(d] the apparent effocrt %o emberTRa® Che Lincols
adoinistration, f[e} the non-spesific coatements with no
sifort made to enwure accuracy o wdit out blacast inaccura-
cieg and ipflamsatory remacks, and (f) the Gupezal teEnuce of
borcassacnt “which underlay the prepazazies and. dictribution
of the ceport,

e Bllaged iwmoderete, wnreasonable, and ircesponsible
notaze ef the Lisselp Surver Aeport, l:u.'..n-: e doriana af
The 8P4 or bhe tesspers and the alleged aegetive, deragatoriy,

[
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srDArrasaing, dinscourate, Enflermatory asd harrascing nature
of the remarks have been anslysed under the Propar statemuse
of the test in the second preng of the Jeffspzon Standazd

itedb, wipra, at pages 55-85 of this deciszon.

The Jl.'lu-;ut-é ahpOyDaus Ratife of the Lipeeln  Sacvey
Heport and the alleged nem-specific naturs of the remarks
plus. the wide diptributien of the purvey, are icrelevant te
# ceberminatics ef whethar the purvey la protected, essssc-
Ced &ckivity. The Sapt ip Jeffecmon Standasd an implazented

8y The HLRD nod the ecsctbe.  See the above <up PEonE Legk of

wellergan Standard.
-4. The scliod]l district conpends they d5d not inteps

ferw with protected sctivitine becouse the BEA violatéd Lhe

upnderstanding with M=, pPantan By actimg im bad faith cop-
carning the centents of the survey repost and its distedbu-
Tron. Firet;, this iz rot the Test. The cept 1§ Jeffersan
ztnpdard &d implexented by the HLES ! the courts.
Second, it is true that Dr. Posten acked Mo. Butler to
requent spacific infagrmation from the Lincolm teashers LEE
11]: that Ms. Butlsr did ask for specifie information [FF
13); ehat the Lipealn furvey Roport did.not eentain specdfie
infagmation (FF 2%); that the BEL [nformed Dr. Penton of &
limited dimipibuticn ofF she Ldncols Sutuedt Report (FF TL,
431 apd TMAL the Lincoln Survey Beport was widely digbei-
Buted (FF- 30y, The Circuit foact of Appeals’ inm Texass,
BIpre, otateas
The. final contention af appellanc [emplover] is
that the pregise of the wpion acot o diEteibizte
“undedizable® litesatyre effectively  waived The
epployees' - right  tor dlatribute  the leaflat  4ip
Gouabicm, The coaztn and the Beard have TEpeats-
ndly. Geld ket a relimgquisbzent  or vaives of a
Eroatoatsc right sust bg "plzar asd schooazsakable .
It iz mot clear an fts Tase whkas khe union's
POOTIGE BEalRC i bhis Caks. .
| 8d): LREY ac I3HS |
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In mhe eazn ab kand: [ feil to seo Baw the BEA waived
any of 1TE rights teo produge and distribute the L1|'-.i,'.ﬂll1 FiT-
ey pepert by the ahove feacts. Adso for a cooplete discuys-
Sioh af waivers ces Teassteds Laéa] 190 ¥, Lockvood Sehood
Sveten, Unfair Labor Fractlee charge 5-03, Board of Peraonsal
hppeals. Except for the above Texaco, Supra, case, in all
obher caces cited che srployes had oo prlary kKnewledge oc
contzol of the cpecoging distribution =f inforoetion.,  Hoths
lag in She caceé at hapd :-qu:l.ru-d the BEA to get prlar per-
micsion te-de the Lincoln sorvey repert. I do not find the
Echool district's arpmment persuenive.

5. The schoal district coptends that they did now
:|.r_:1:::1'4.|.['u_ with protected activiter beciuse the HEE FRiled ta
Uig he Mest and Confer jprovigpions of che falleckive bar-
Jaining agreszsnt.

Eirst, this is nct the test. Ses Jafferpon Stondard as
:I_'I'.;.ll'.i:l-:-nnl:ud. - :

Secoid; in Finding 21, Me. Dutler statso the partisn at
Lhe February 9 aeeting were ueing the provicions ef Heet and
cepfer withoot forzslly reguecting Meot &and Canfer. Eecaugs
Ehe reccrd lache any (nfocmation to the cssbiasy, 1 ficd Ma.
Butler's Statesanl cenmtrolling. The pacties wers using the
Huoa® ard Coofer provisicom of the colleetive bargeining
agruszant, Finding 3.

1 fipd the BEA by kaving an early fall 1983 dialegue
With Ori Poston about the Linceln probles (FF &), by Baving
& aRgeind dislogue during the corpozal puiisheent ineident
khout  the Lincolz prohles [FF 11}, and By <he Felbrukey W
pesiing [FF 21) Was invalved in oormel He=mc and Capfer
ictivitises provided for by che esllective Sargeining sgroe-
EEOL I ga met fing the gchopl disteriel's argument percsua-
Flve Addiciapelly, Shs Mest and |.‘-.|r.u{-|.; :'.E_-.Lin:'r_ P

o E




Labor Agresannt 15 pot the sxclugive psans by which th=
erplovess Bay present T.'I'ln:'.-r SOOCernd La khe emplover.  The
Feet and Coofes ls only one aspsch ol protncted, Concestad
acfivicy.

&. .The school dletrict cootencds they difd pat inter-
iere With protectsd activities Bacause the BEA vislaced
krtiele ¥, Mandgumant Sighta, vials=ed AV, Teacher Evalia-
tlen and violated XVI, Student Ficcipilan of the collestive
SArJairing sgresesnt by condocting the Lincoln HUrvay TEROET.
it im ﬂllE-l]tli thal the EEX in semence walved their rights in

thetn arnab. MNelther party cites any cese law for Faldinese,

First. in all the abeéve clted articles of the gollec- _ =

tive bargaliifng agreesent, pone of the articles contain
Fclear and cnmistakealle language® wriving Llw BEA'S rigitts
b abject Lo, oo vodow a corplaint sheout. ar Frisve panages
aeRtiE poticna. Ik ip elsmentacy laber law that & wWaiver
must Bw im fclear and unedatakeahle language® {Flumbec's
Locsl EES vx. WLRE 600 E2d 916, 101 NLWM. 2014, 1970

KLAS %. CAC Plvwacd Corp., 385 0,5, 4Z1, &4 LERM 1065, 19&87;

Teappters Losal 150 %, Lockwesd Schoal Pipkrict, CLF 9-18g23),

board of Fersesnel Appeals.

gegond, the Lincoln eurvey repari can be Ieassn Xy
Even an an evaluatiso of the Lincoln schael adsinistrecion.
The Lincoln survey report 4s fail oo evaluatizn of the Likscln
Leachesz,  Asouming arguends, theat Article X9, Teacher
Evaluation, 15 & waiver of the 0ER‘'s rrghcéd Eo oblect o
Teacher Evaluatiap, Article ¥V 4n not o welver EOVETING
choal  pdninistrators, sonscoe sutside thi SZallackive bare
Fiiming unit.

Third, im Fisding 7, 1 fzend scudens 2iacipiip= &nt
LEACORD elAluation has an effsct en the teacher!s working
sonditiona. T read soheel districc palicy 'S32A akd S93P kg
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menn a teaches hns primesy responsibility for ctudens dige
cipline. and & eescher will be held sE=comtakies for Bisdher
stodent Qiooipline pecformance, For the abeve reanon, 1 de

rat find the above sections of the Labor Agreescst have baen

wiolated. ]

T Toe echogl dietrict seatends they did not inces-
fere with protected activities because with the Limenln
Survay gepoIt, The DEA violatsad manageseit's rights section
o 39-31-303 HCA and wiclated The gchool board's authoricy
be Rire and fire in Section 20-3-324{%L} MoA,

Tt 28 usslear hov the Survey kopart dindndshed she
ashool distriec's authorlty 5 Hire afi fire.- 'Ir'.tl:r mitho=
Fity rexaiicg intackt,

Both Section 39-3)-303 MCKR and Section 15=2-32941| Mo
JLVEE Basmgenent. the righs to Mire o fire asd direce tie
Work fofce. Tosse Tighiz are net eplindted. Thesn Tighto
&ra balanced -ageinst the rights of gEplayens to gelf crga-
nize, l;;- form, te Jein, to assist ooy lebay proanizatian. to
bargain colleszively acd ta ®rgage ik cther conferted acti-
vitieo far the purpesse of collastive pargaimikg oo other
matual aid or pretectico free fram intecfesmnce, zectralinb
OF coarglon. Sestiizg 30=31-20] ‘MoA,

The Lincoln Sucvey  Cepart any have 1nflussaced  the
echool distract's decieSon to recein the Lincoln administra-
Lion ETall 4t Lincoin. 1 believe che influence of the
Lisgaln osurvey' report was sply minor besaugs D, Pootan
#iatec The Lincoln survey repoct had oo effsct on the scheol
district In earcying edt iis policy 4FF 35h. Wi @ust Bal-
ance- the erployes's rights %o complaln ahcut vorking cendu-
tions-studant  Siscipline &nd  tepcher avsluaticon = agminzk
the @ehcal discsiat's right to Bipe, Firs asd direckt. tha

Lark- foecn, =

."|I|'
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Anchuce of Lr. Porton’s “mo effect™ scatenmas, the bol-
ance of the two oppesing rignts i tipped din ::nlm.- of the
NEA T engage in rhu_.L.'ln-:p:ln curvey Teépect. I do gat fiad
BeStipn 39=-31=303 ACK beo bean violated.

- we onoald address one additional qQuesticm, Was T.tm-ﬁltﬁ
wise in dodng the Lincoln sucvey reposty

The U.5, Supresme Court in Wenhington Aluesihum, =upra,

BEater "Lhe reascnablenscs of the workers' decisicn to
engaged 1n cosicnrted aotivity 1'._: irrelevant to the Jdotesmi-
nation ef wiaether a labor diocputs exizts cr st %0 LEAM at
4238, Alwo see Labop Board w. Meckay Radis ind Telegraph
Co., 364 0,5, 333, 3 LARM 510. Fron the abowe teachings of
U.E. Supreme. Coust, - ].Iim:l FE. McKecman e teptimony = that
AL tha BEA d1id met do the Linealn parvey fepoct. the Limseln
probles would have baen ED-.I.':l'.-ELn:l - Immaterial in this depi-
wicn [EF 31). The windoz of the BEi's decicion be sngage 1o
the Lincoln susvay report Le net a detesminant in this Hage,
The wisdon of the DEN s judged by its own nezherahif  {EF
17, %87,

For the aheve reasops, 1 conclude that the BRA's acti-
viktisr with the Lincols aggvey report to be protected cop-
certed meTivities undey Secitdon 3991701 HOE By D,
Tanton's Muszeh ¥ lettés and his March % peeting, Dr, Poeten
trizd tTo atop future Lincoln sorvey TRPOrin, protected
concerced acbivities. Losking At the rescrd ag a whoale, and
wpacifically i the Meadowlork survey repsst, Finding 43, f
belimve Dr. Pouten's. sctions of March 7 and v to be mare of
i ame tine Yiclation of HorCana'e collectivae HACGALOIDD &8%,
Sextion 35-31=181 MCA. PFecsuse of this fast and becaups
SeSien 39=31-101 MDA, Policy. states it e the policy- af
whe Lrdte of Montabma to resove escbain Tecogiized mourceq af
Fifife. énd unrest and oo encourage practices amd procedures

1--||E -
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of collective bargaining to arrive at o friendiy adjusteaik

of wli dispues. 1 wiill only :»r_-:l.u-r tor Echool dizkrict to
Ceade aan deslot frem dnterfering with protected seaessbsd
ﬂ:tl.'.l'i'l'_‘l'rl. 9 reqoire the poheol disteick to o de Eizzh
things a&a post notices Weuld oot Le -ih bkazmooy With the

policy al Montane's Callective Basguining Act.

i
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uniad fepresentative st the March 4 peeting with EANAJEEEDT

wiieh My, Jones redscnably belinved might cesulr in discips=

Iina-

The above facts do. nel  kupport the chargs as GLaLed, -

whe focts of the cage BYe:

EEAET 1T &F LMFRIE LABGR PUACTICE CHANCGE Sopg

The HER alleges that tha ssplover =efiend o PRERIL a

iv & vislaclen of Section 39-11-401{1) hia.

X Lol Yeaton refused to let Ko, Pusoell pttesnd
ihe Morch % seeting besause Mr, Russell had
class Fespanmibilities [(FF 34},

2. The rcegquspt for Me, Aucsell te atksod the
¥arch -5 mestied . was cequected by Mr. Fusszall
- [FF 347.

3.0 Kr., Jones never bafare the mEeting o BT Tha

of  Weingarten in  Hengler Aosooiacian of Teachars, MEA ¥

Yeoalep School, ULE 1&, Z0-1981, Beard of Perscconel Lpprale,

Gtart ol the meeting ar during the March o

:u—-tdn? Tequesked union feprepentatian {FF
35, 367,

Tha Board of Perscahel Appeals first used the principle

The U.S. Suprexe Court in NLRE v. Welnsertener, 430 1.5,

2505

L=y imih

intervied,

¥, MLMR, T11F, 24 134, 113 LAEM 3520, Ch%, 1983 as coptsel-

Ling.

BH LREM I089. 1975 statep that on ezslever can imaist

unlan reprecentaticn &% AR eEployss's iavestigacion

The BEMh clted pacific Tel ephesn & Telegraph Ca-

The 8th Cirsult cours states-

£ the Tight ta insict on cemessted protectian
agarnsc peppible pdverse ssploves actian BRSDp AL =
g2d UksEn  reprecencatiop ak intervisws much  as
Lhase Aere invelved, then in oas view the EeEting
oL infoarmation as Te the subiect mettes of =H
ipserviey And = prs-inbErvier danferspos wiTh @
UOIChH fepreaenbatlve are 5 Jege within the Tl el ]

—'F . B
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of thst cight. The Board's croder thet [eiluze To
provide guch information and graot such pre-inter-
view confefessad conabituted unfair lobor prac-
ticna ie ap pemiscible o coostrustics of Secklon
T oam WAL the copstruecion uphald in Weinpgarksn,
Without such isfocrmabiop snd such conference. the
ability of the-unlon representative effectively Co
give the aid and protection fought hy the eeploye=e
Would be sszisusly dipimished,

The second gusstion presented by the pecition is
whether "the requedt far a sonference @ust  come
fras Lhe epployee himoslf.  Here, in the cago af
Ebojo, Revada and Martines, Lhe reguest came fram
the snion repressnitative.  kd We hete ln focknoes
3, the Suprass Ceart hae sbaked that the right to

usicn cepresentation’at an invescligatecy dnterviaw:

Az defined by the Board S8 & righs which muct he
requested. by the soployes and which the erploves
=&Y chiope to forego. e Welngarten, @20 -5, Ak
A%t. We repd This ©o peeh thal bhe epployver oeed
not shgguet thet the egployee have unies reprassn-
tation and not,” as Foasifig Tulapheme arguns, that
goly the wmplajpes himseli may oo Degquasc. ’ In aip
judgment,; onoe upios . ropEeisntation has - been
affozded, the repregenbtative may speak for  the
epploves he represpnts and either the unicon TEpCE=
gsantative or the erployes may Bake the reguess for
pre-ioterview cealoranse.

wWe affirm the decicion of the Baard helding that
Facific Telephome vEalsted Section edabfld by
failing %o indom. Flores and Ebajo sk ké bk
subirct matter of tche inteeview wnd failing to
grant. Eboja, Reveds and Martiner pre-intervied
cacfarencme  with their wmnion Tuprigantabives,

[Footnote 3]

The kWelngasten ceouct neted in ceversl othex
regpestn "the contours opd Fidits of the statuobeory
vight" am ghaped by the Board in Hobile 0f1  and
other decisicmao:  tha sl avae et reguept repre—
supbation; bie right 16  1:ipited T4 &jituaticns
whatn e  reaspoabiy believes the imvestigacory
interviey 22y ruawlt isn disciplinary sctiong “the
exploync- Le fras to oarrcy on his inguoicy without
intervieving - thie epnloyed an<d thun: Jeasve ko the
erployas The eheice betwesn having an inceryics
anascenpanied by hip representarive ar havipg ne
interviey and faregeibg any banefits that night bs
derived {rom cne®) and the esnloyer La whded Ao
duty ta bargelsn With Lhe attending @nion TepCESLo=
Eabivie: Wpingacten, 426 LW.S. &aCc I5&=&0.

(313 LHRW ak 25335
The KLEB ip Appelachian Peves Ca., 253 KLAR MNo.
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106 LERM 134L; 1040, sscepbed the admipiccrative. law judge

decizion: WEEre (4] eEplayeds Pacesne and Hoffcinger refused
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ta do slleged wnsafe wark, (B} Ehs Tve employess wore dirs
nekegd ‘I‘.l:I Ll nq.'i.l:l.‘l:hmr-r.e Superintendent Ell's office. (o)
amiloyes Parmans paged anop. stewnrd Goff va Hilita effica,
(d)_ ahep stevard Goff appassed at the meELing, (@) o cinage-
ment offjcial inguired why Goff wasm ab the reeting, (L) Safs
:enl:iud “1'mc-hery  for tha aeeting™, [g) Coff wag ordeps=d Eo
leave by 8 sanagepest afficial, and lo} nsither ewployse
Farucns oor Beffsinger made any cozment,  The didniniptras

Tiwp lav judge stated: - -

the General Coupeel contends that Goff's Ernartion

"that he van present at the Eonting as shap ctevaid

WAL @ sulficiest' invecaticn of weingartens [420

.5, 251, B0 LRAM 2608] protecEions evan withalt s

- =Zpecific request to the emplorver frem the unplovees
Envolved. Tmis  popitiss stretckés  Weingasten
beyand the Baundaries Furrently ‘demarked sy the
Board or the cpuetie,

In wWeingaEten, the Supcems Court  exprepsiy
nadorged the Board's view that the emilayer puxt
Eequedt representation, but that he “mpr forge hie
Miazantoed right and if be prefesa, rarticipats in
B interview unacccspaniod Ly hie unios sepreses-
tativa, ¥ L BBy ¥eringarten, EUpra, at
57, Hin ‘continued PArsiclpation 4o,  then, &
rolitienal mattes and it fr within hiz dizoretion
La wadve his guarantesd cight.

The reason for westimg this ehaice Wity  the
faployee i clenF:  Ac “Che  Colct explained inp
Welfmarten, 1t i the Spdividoal rrployes who has
no inwedinte stake in the sutcome of the dipeinli-
pary process for it fa his Job ewcuzity which may
fe Jecpardized in any conffenbtation Yith mensges
Renk.  Id. &t 261, Therefore, it should he thes
cxployne's right to determine vhether or nec b
wighes Wnien ampdictonss to protact hie exployment
interegtin,..  The union repressniotive’s inkerest in
ariending sueh a peeting ip not inlely o gafe-
ganrd the espleyes's interests but alse Lhe acooes
other enplayenz that the pzd and Frotecoian pro-
vided Lo ope expleves will be available to bhes in
0 mimilar saitupticn.  Id.

If; as the Ceneral Counse] contends,. the Tight
to be prefent atoa disciplinacy lnterview eculd be
spterted by the upion representacive, the explayen
nz lopger wewld have the choice of deciding whe-
Lhar The presemes af the tepressncative was mare
of leds advantagecun to his inteTests. THUS. “ahls
of ihe furdamental pufptess of the . rule ag wrki=
calated in Welngssten would be updernisad

=] W=
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while the facts in the present cace are comevhat
distinguishnble from the citupticn whece s union
repregentative,  ccmplsbaly on  hio oam  BATiEH,
sbekd ta agssrt & CEPCEEENTACIVe Fale BB n mange-
REpC-conducted meeClng, [ s constroined to egkhs
clude that the prezent record does Rot ewtaklizh
That Tha woployess expresosd a eentinues  concern
far unioo represencacica aines Parsons did net
reneW hip rejuoeb cr ineist that Golf rembls when
be hkad the opportunity ef ecomunicating  that
dasire dirsctly to mifl.

i find that oo precedents wWhish would authorize
srtending thn Weingacten priociple in the mannsc
suzgested by the Geaesal Counsel. Rather, The
Beard concistently hes reguired theat the iovolved
exployee Initinte the regaest for sepreamnbaticn,
Zed; m.q,, Hohl'o Food fcapeny, 245 HLEH Ho. L3,
104 LRRM AfEY {1900)3 JFALEE Noticnal Super Mar—

Eota, e, E-"u Fiok=-H=Fay. “E'm!E!;E' 247 HLRE
Me. A6, 13 M ISL? 19uD)y clted in Sivoo,. EPne.

49 HLHAE pe. 03, 104 LERM 11537 [1980)7 {Chat=mn ;

Famning's concurrencel; . Lesnox ipdurtities Inc.,
mupral - Intand Contkiomp carp., 240 T o e

100 LARM 1327 [1%768]. :

Further, ths Board hia held that the smploves's
Lequest for upicn repeecentation mudb pat anly - be
puroonsl,  but alspe pUEt Be directed o the mans
afexent official who nloge knows wby he Wish=s to
szmrunicate vith the esployee and i in-a posicias
to afscks whebther or not ta grant khes smplores's
requect  for repfeasnbtabion. Thogs, = in  Lanaax
Industrien, supra, &n eapleyes's reguest for anion
tnprepsnkation vhich waa zade =oo.a MATAGEECEE af-
fiolal priar to the commencemsnt of a dizeiplincscy
intervisd  copducted bY  absther  mupsTviEor, vas
feand o be fnguffisient to trigger Meinooarbes
Wiera the' ragoest was oot EBide ksewn to Ehe offi-
eial who called for and cenducted the neecing.

In the prasepl cage, Parscons’ call was Kokt ag
wifoctive imvocation of  hia Weingect=n Tights
since - Bill waa pel-privy Eo that coll, ‘There i
e TR&EOR D0 oscude. Chal Pareont ~was unavare &f
Yils right ta week unioo represencatisn o that he
harbored a bhelisl Chat a reoeved ceguost would be
dunied,. Ipdesd, he keew he Hae entitled to reps
LefenTaticn, for just the previous day Goff had
ncconpanied hix 1o a mesting . with prodectisn
suparintapdent Goldie Willdiaes witheur insfdent,

The General foumeel suggesba gtill aaother reas
scn o far - iR¥eking Weingarken.  He  argues  that
Pacsans" and Moffzinger's failuse TH coxment chen
Gofl cpoke o Maryison in the corridor, oeErvcd ta
Cablfy Gefl"n ststesant that he was peedent ae kh=
maop ptevard.  Hodaver; since Hill was unoweze of
Goff's presenoe and did not hear  the  aXchangs
befveen Cofl-and Harrimam, ® % & he gould oot ba
asarn &l mny ratification af GoEf'a aTabemenkt by
Farspns - oF - Maffaingar, In these circumstansss,
mill sould “extroct ne xignificanse From BheE EhEs
Flovesn' Filerco. Since Aill hod o mowledge of
Fazsons' dedize far unlon representaticn. 1T San-
nat be gaid that  chie Redpondent wislaked ths
enplovess” factial ¥ righte. 4

(106 LERM at 1095=2}
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From the pboves, tha smpt 4

L,

The eeployan whe is being disciplinary intec-
viowed has To ssk for union reprecentatien.
A anlon ::-E-:uenl:a.:i-.ra carnet  ank  far an
wEpLayoe, ==

The egployes as the eoployee requested inian
fepraduntakive may then pak for a pre-ipter-
view. confecence with Che emplorer to detar-
ping thie nefope of the intesview.

The egployes’ snd  che unicn  cepresencatlve
than are entitied o a private confersnce
before the lptesview,

At hoth the preeintervles confecence mnd the
ipterwied Lhé gnion seprecentative is foee to
EFEAk,

-‘-ppl':-'ic-la the above tesc te the caxn abt hand, © fipd s,

Jones did mat pecfect his rights te union represeacitiapg ol
the March S npeeiing hecpape b=, hisself, dig not request-

*umian

o)

callective bergoiring act £n Sount 'IT.

OOUHT LIL OF UNFATR LASOR FRACTICY CHARGE H-04d

pfegentation. = § ficd oo violatfsn” of Montana's

The BEA chezgud that the school districs shrestensd ts

reprinind stafl merbers for contacting- cotical Yoar:d menbers

o violatiesn pf- 39-31-40141] ¥4, 1.5, Conscicution, aed the

Montoma fCenaklibution.

First, Ehe facts in this fase do oot support the charge.
ba Finding 29,
Fecord contalns no evidence of the emplewer

tfcesteding ©o0 reprimand oy intioddaticg & teachep

He found bthet ezcepkt for one teachsr,

the

rApTiRAnGing.,

{1

talking to a school baapd mesber about the Lineuls wscvey

Tempotl,

recofd eentaine oo evidepoe ef - the orployss

bpited Way letters & ather BEA busioeos.

It

uping gdcheal

Baard Pelicy 2720 to intesfere with any protected BEER busis

Eead,

Seceaid,
CABECUARTIES  ERnt

WEELINGg Wil HOE ap Accdursts reflectoon.

in Finding 28, = on= refuted DC. Postom's
Ee report of the superzntendent's cabioec

Pbe,. Fadten'w geEate-

renk 1 thie beat wvidencs w8 have avallable L5 the seserd,

=El=
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Third, the Deard of Pecoonnel Appeals and this hearing
wxaainer does not have 'l:'llrl mxportian or the juripdicticn to
sale on the U.5. asd Meptana sonstitutioonl issusg and ceoen
gitad by the partiea. Specifieally, the Toacd of Feoecansl
fhppeaio  and Ehie heacing E.l_'.ﬂ.l!..‘l.l'.tz ore net Fullng en thn
consTitutichal jamuss raiped by the partles. Ses APSENE

Counictl HS wa. Btale &f Montana. TLF $11=7%, Baard aof Per-

cormel kppnale,

Bezauan of the lack of evidence I find sie viclation of
Habotaina's Collestive Hargaloleg Act is Ceiant I3I.  SEcaice
of ‘the Lick of jurisdiction; I Ao not ruls on the conotitus=

tionsl izacwes Taised in Count 111 . R

-EIRCLAETICH OF LAW
The Liocpin gafeey Fepork was  proTectod  CofichIbod
activities under Sectien 39-31-201 MCh, By his Mareh 7
inttar and hie Mareh U mesting, Dr. Posten tried to atoh the
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